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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 


tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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Agricultural Market Act 1946 


BOOKEY PACKING COMPANY, a Division of Swirt & COMPANY. 
I&G Docket No. 70. Consent order — Sanction 


(No. 18,550) 


In re BOOKEY PACKING COMPANY, a division of SWIFT & COMPANY. I&G 
Docket No. 70. Decided May 18, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for the reasons stated 
herein. Meat grading and acceptance services are withdrawn and denied to respond- 
ent for 9 days. 


Marshall Marcus, for complainant. 
Dennis C. Gott, Chicago, IL, and Harry L. Sniderman, 
Washington, D. C., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This is a proceeding under the Agricultural Marketing Act of 1946 (7 
U.S.C. 1621 et seq.), regulations promulgated thereunder (7 CFR Part 
2853), and the Department’s Rules of Practice Governing Formal Adju- 
dicatory Proceedings instituted by the Secretary (7 CFR Part Subpart 
H). A complaint, issued by the Administrator, Food Safety and Quality 
Service, United States Department of Agriculture, was mailed to re- 
spondent on November 2, 1977 setting forth the allegations which con- 
stituted the grounds for this proceeding and availing respondent the 
opportunity to answer said allegations and request a hearing on the mat- 
ter. Respondent filed its Answer January 13, 1978, setting forth its de- 
fenses and requesting a hearing on the matter. 


It being deemed desirable to the parties in this action to settle these 
matters, therefore, pursuant to section 1.138 of the Rules of Practice, 
the following Consent Decision and Order shall be entered into: 


1. For purposes of these proceedings only, respondent stipulates and 
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admits to the allegations contained in paragraphs, 1, 2, 3, and 4 of the 
complaint filed herein. Respondent neither admits nor denies the other 
allegations contained in this Complaint and enters into this Consent 
Decision and Order for purposes of avoiding protracted litigation. 


2. Respondent hereby waives any further procedural steps entitled to 
it under 7 CFR Part I and all rights to seek judicial review or otherwise 
challenge or contest the terms, provisions or validity of this Decision and 
Order. 


3. Federal Meat Grading and Acceptance Services shall be withdrawn 
from and denied to Respondent’s Des Moines, Iowa plant for the period 
commencing May 27, 1978 through June 4, 1978. 


This Order shall become effective upon its issuance. 
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BEECH, STEVE and BILLY Gray. HPA Docket Nos. 42 and 48. 
Greasy substance — application of to horse’s forefeet 
— Regulations — violation of in application of sub- 
stance not required for therapeutic purposes on 
Ebony’s Crushed Velvet — Sanction 


With respect to horse named Poppa Joe K, the decision 
of the Administrative Law Judge stands 


MarTIN, JOE. HPA Docket No. 65. Soring — constituting 
cruel and inhumane treatment — Admission of facts 
— by failure to file answer — Sanction 


Brown, Larry C. HPA Docket No. 33. Order of dismissal 


(No. 18,551) 


In re STEVE BEECH and BILLY GRAY. HPA Docket Nos. 42 and 48. De- 
cided June 20, 1978. 


Greasy substance — application of to horse’s forefeet — Regulations — 
violation of in application of substance not required for therapeutic pur- 
poses — Sanction 


Where respondents violated the Act and the regulations as found herein with respect to the 
horse named Ebony’s Crushed Velvet, respondents are assessed a civil penalty of 
$1000 each. 


With respect to the horse named Poppa Joe K, the decision of the Administrative 
Law Judge stands. 


John G. Liebert, Administrative Law Judge. 
Gregory Cooper and Edward Ruckert, for complainant. 
Knox Bingham, Lewisburg, TN, for respondent Steve Beech. 
Dan P. Whitaker, Lewisburg, TN, for respondent Gray. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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This is an administrative proceeding for the recovery of civil penalties 
under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.). After a 
hearing, Administrative Law Judge John G. Liebert filed initial Deci- 
sions and Orders on December 30, 1977, and January 5, 1978, in which 
he found that respondent Steve Beech was the owner and respondent 
Billy Gray was the trainer and exhibitor of the horse known as Ebony’s 
Crushed Velvet, which was exhibited on November 12, 1974, while 
“sored,” as that term is defined in the Act (15 U.S.C. 1821 (a) ), because 
the length of her toe did not exceed the height of her heel by 1 inch or 
more (see 9 CFR 11.1 (t) (2) ). He assessed a civil penalty of $100 against 
each respondent for such violation. 


Judge Liebert concluded, however, that the evidence did not establish 
that Ebony’s Crushed Velvet was in a sored condition on that date as a 
result of a chemical agent applied for that purpose; and that no violation 
resulted on that date because of a black greasy substance applied to her 
forefeet inasmuch as a veterinarian’s certificate appropriately explained 
the use of the substance. 


Judge Liebert also concluded that the evidence did not establish that 
the horse known as Poppa Joe K, which was exhibited on November 13, 
1974, by respondent Gray, was exhibited while in a sored condition on 
that date. 


Both parties appealed to the Judicial Officer, to whom final adminis- 
trative authority to decide the Department’s cases subject to the Admin- 
istrative Procedure Act has been delegated (37 F.R. 28475; 38 F.R. 
10795; 42 F.R. 4395). ? 


For that reason set forth below, 1 do not agree with Judge Liebert’s 
conclusion that Ebony’s Crushed Velvet violated the heel-toe ratio on 
November 12, 1974, nor with his conclusion that the black greasy sub- 
stance did not violate the regulations. As to Poppa Joe K, I defer to 
Judge Liebert’s findings and conclusions since he had the advantage of 
seeing and hearing the witnesses testify. 


FINDINGS OF FACT 


* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act reg- 
ulatory program). 
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1. Respondent Steve Beech at all times material herein was the owner 
of the horse known as Ebony’s Crushed Velvet. The horse was shown at 
the Eighteenth Annual Southern Championship Charity Horse Show 
held in Montgomery, Alabama, on November 12, 1974. This was a show 
to which horses had been moved in commerce. 


2. Respondent Billy Gray was the trainer of the horse and showed it 
at the show on November 12, 1974, in Class No. 1 as Entry No. 579. At 
that showing the horse placed first. 


3. The forefeet of Ebony’s Crushed Velvet were covered with a black 
greasy substance on November 12 at the time of the show. The Depart- 
ment’s veterinarians wrote up this fact as a violation of the regulations 
because the certificate of the prescribing veterinarian “did not state any 
therapeutic use,” but stated instead that it was “to prevent irritation,” 
and “the veterinary certificate for foreign substance was out of date.” 


Section 11.2 (d) of the regulations (9 CFR 11.2 (d) ) required a certi- 
ficate from a veterinarian that any substance found on a horse’s forefeet 
was applied for therapeutic purposes. By well-known and established 
custom, the certificate could not be issued more than seven days before 
the show (Tr. 243, 280-281). On November 12, Dr. Fox, one of the 
Department’s veterinarians, asked for such a certificate to explain the 
presence of the substance on Ebony’s Crushed Velvet’s forefeet. He was 
furnished a certificate dated November 4, 1974, signed by Dr. J.R. Mere- 
dith which simply stated that the grease was to “prevent irritation.” 


On November 9, 1974, Dr. Meredith had issued a second certificate, a 
copy of which was attached to respondents’ answers, which stated that 
the substance was “For treatment of dry skin and cracking, to be applied 
to pastern area.” 


Dr. Meredith and both respondents knew that the black greasy sub- 
stance was prescribed and applied for a prophylactic purpose, that is, to 
prevent irritation, rather than to treat existing irritation (Tr. 127-128, 
166, 239-241, 297; see, also, Tr. 273, 281). Dr. Meredith testified that 
such substances were used by “all of the horses of my clients” (Tr. 239). 


CONCLUSIONS 


Complainant’s appeal does not challenge Judge Liebert’s conclusion 
that the evidence is insufficient to show that Ebony’s Crushed Velvet 
was sored by chemical means while exhibited on November 12, 1974, 
and, therefore, this issue is no longer in the case. Although complainant 
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appeals Judge Liebert’s similar conclusion as to Poppa Joe K, in view of 
the weight that must be given to his findings because he saw and heard 
the witnesses testify (see, e.g., In re Dr. Joe Davis, 35 A.D. 538, 539 
(1976) ), I defer to his view in this respect. From the written record, I 
would have supported his view whichever way he decided this issue. 


Respondents’ appeals challenge Judge Liebert’s conclusion that 
Ebony’s Crushed Velvet violated the heel-toe requirement of the regula- 
tions on November 12, 1974. It is provided in the regulations (9 CFR 
11.1 (t) (2) ): 


(2) A horse shall be considered sored if, as a result of the use of pads on the 
front feet or other artificial devices or means, the length of the toe does not ex- 
ceed the height of the heel by 1 inch or more when measured from the ground to 
the hair line (emphasis supplied). 


Although it is undisputed that Ebony’s Crushed Velvet had pads on 
her front feet on November 12, 1974, and that the length of her toe did 
not exceed the height of her heel by 1 inch or more, there is no finding by 
Judge Liebert and no evidence that this condition was “as a result of the 
use of pads on the front feet or other artificial devices or means.” 
Further, there is no basis for an inference to that effect. 


The undisputed evidence shows that Ebony’s Crushed Velvet was club- 
footed, i.e., she had a condition where her toe did not grow and “it just 
happened to be that that natural condition was less than one inch in dif- 
ference” (Tr. 124; see, also, Tr. 60, 115, 168-169, 182-186, 210). The un- 
disputed evidence also shows that the padding was added to preserve the 
natural angle of the foot and not to raise the heel above its natural angle. 
For example, Dr. Owen testified (Tr. 198; see, also, Tr. 115, 119-120, 
123-126, 168-171, 182-186, 193-194, 211-212): 


Q. So in other words, what we’ve got there is a picture of the horse with the 
weight on the foot? 


. That’s her foot. 


. Her foot, but her foot without any padding and without any building up of 
the heel? 


. That’s right, but you maintain that same angulation by using an equal 
amount of padding. In other words, you have a parallel pad that goes under- 
neath that. ? 


? A parallel pad would add at least, if not more, length to the toe than height to the heel 
(since the toe slants more than the heel), which would aid in meeting the heel-toe standard, 
or at least not cause a horse to fail to meet the standard. 
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Complainant speculates in its brief to the Judicial Officer, p. 2, that 
the deficient heel-toe ratio was probably achieved by refraining from 
trimming the horse’s foot in the normal manner. Complainant contends 
that a determination need not be made as to the exact method employed 
“since any artificial device or means creating an illegal heel-toe ratio is a 
violation of the regulation” (ibid.). However, as stated above, there is no 
evidence in this record to support a finding or inference that any arti- 
ficial device or means was used to create the illegal heel-toe ratio. 
Accordingly, there is no basis for a conclusion that Ebony’s Crushed Vel- 
vet was exhibited in violation of the heel-toe regulation. 


The only violation I find is that the black greasy substance applied to 
the forefeet of Ebony’s Crushed Velvet was in violation of the regula- 
tions. The regulations then in effect provided (9 CFR 11.2 (d) ): 


(d) Substances such as, but not limited to, greases, dyes, stains, or polishes 
shall not be used on the extremities, above the hoof but below the fetlock, of 
any horse while being shown or exhibited at any horse show or exhibition, un- 
less the exhibitor furnishes to the Veterinary Services representative, upon his 
request, a certification from a veterinarian that such substance was applied for 
beneficial therapeutic purposes and its presence during such showing or exhibi- 
tion was required for such purposes. 


The purpose of the prohibition was stated as follows (37 F.R. 2426): 


The prohibition of substances such as greases and dyes has received consider- 
able attention. It is recognized that dyes would aid in changing the identity of a 
horse as well as acting as a camouflage to signs of soring. Colored substances as 
well as clear substances can act as vehicles to soring chemicals and serve as an 
adhesive to foreign material, and become abrasive in nature. 


Under the regulation, a violation occurred unless (1) the black greasy 
substance was “required” for a “therapeutic” purpose, and (2) the exhibi- 
tor furnished to the Department’s veterinarian an appropriate certifica- 
tion from a veterinarian to that effect. In this case, the only veteri- 
narian’s certificate furnished to the Department’s veterinarian upon his 
request, which is the only certificate that can be considered under the 
regulations, was inappropriate because it was not recent enough, and, 
moreover, it did not state that the substance was for a therapeutic use, 
but rather to “prevent irritation.” Accordingly, Ebony’s Crushed Velvet 
was exhibited in violaton of this regulation on November 12, 1974. 


Although a timely certificate from the prescribing veterinarian, Dr. 
Meredith, was attached to respondents’ answers, it cannot be considered 
because it was not furnished to the Department’s veterinarian, when re- 
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quested, as required by the regulations. * 


But even if the certificate attached to the answers could be considered, 
it would not change the result in this case. Dr. Meredith, the prescribing 
veterinarian, and both respondents admitted that the black greasy sub- 
stance was prescribed for prophylactic rather than therapeutic purposes 
(Tr. 127-128, 166, 239-241, 297; see, also, Tr. 273, 281). In fact, every 
horse of every client of Dr. Meredith “used these things in one way or the 
other and primarily as prophylactic treatment for the pastern area” (Tr. 
239). Hence the prescribing veterinarian and both respondents knew 
that the greasy substance was not required for therapeutic purposes, as 
required by the regulations. 


In these circumstances, the application of the black greasy substance 
to the forefeet of Ebony’s Crushed Velvet was a deliberate and serious 
violation of the regulations. Although Judge Liebert concluded that the 
evidence did not establish that Ebony’s Crushed Velvet was sored by 
chemical means, and no appeal was taken from that conclusion, there 
was strong evidence to that effect. The black greasy substance could 
have acted “as a camouflage to signs of soring,” and could have become 
“abrasive in nature” (37 F.R. 2426), which could have given Ebony’s 
Crushed Velvet an unfair advantage over other horses. Since there are 
no mitigating circumstances for this serious and deliberate violation, 
each respondent should be fined $1,000 for this violation. See Jn re Rich- 
ard Wall, 35 A.D. 1516, 1517-1518 (1976). 


It is the policy of this Department to impose severe sanctions for seri- 
ous violations of any of the regulatory programs administered by the De- 
partment to serve as an effective deterrent not only to respondents but 
to other potential violators. This policy has been followed in all of the 
Department’s disciplinary proceedings in recent years. The basis for that 
policy is set forth at great length in numerous decisions. See, e.g., In re 
Braxton M. Worsley, 33 A.D. 1547, 1556-1571 (1974), set forth in the 
Appendix to this Decision. ‘ 


* The regulations are, in this respect, similar to motor vehicle regulations in some localities 
which require that a driver’s license and vehicle registration be exhibited upon request to a 
police officer, with violations not excused by the later furnishing of such documents. See 
Am Jur 2d, Automobiles and Highway Traffic § 126; 6 ALR 2d 506-512 (and 1977 Sup- 
plement). 


“ Severe sanctions issued pursuant to this policy were sustained in In re Livestock Market- 
ers, 35 A.D. 1552, 1561 (1976), affirmed sub nom. Livestock Marketers, Inc. v. United 
States, 558 F.2d 748 (C.A. 5), petition for certiorari pending; Jn re Sam Leo Catanzaro, 35 
A.D. 26, 31-32 (1976), affirmed sub nom. Catanzaro v. United States and Butz, No. 
76-1613 (C.A. 9), decided March 9, 1977 (36 A.D. 467); In re M. & H. Produce Co., 34 A.D. 
700, 750 (1975), affirmed sub nom. M. & H. Produce Co. v. Knebel and United States, No. 
75-1621 (C.A. D.C.), decided February 16, 1977 (36 A.D. 470), certiorari denied, 98 Sup. 
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ORDER 


Respondents are each assessed a civil penalty of $1,000 which shall be 
payable by certified check or money order made to the Treasurer of the 
United States and forwarded to Gregory Cooper, Esquire, Office of the 
General Counsel, United States Department of Agriculture, Room 2422, 
South Building, Washington, D.C. 20250, within 30 days from the date 
this Order becomes effective. This Order shall be effective as to each re- 
spondent upon service of this Order on each respondent. 


APPENDIX 


Excerpt from In re Braxton McLinden Worsley, 33 A.D. 1547, 1556- 
1571 (1974):* 


(No. 18,552) 


In re LARRY C. BROWN. HPA Docket No. 33. Decided May 16, 1978. 


Order of dismissal 


Alexander W. Samofal, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


Upon Complainant’s Motion therefor, filed November 25, 1977, the 
Complaint in the above entitled proceeding is hereby DISMISSED. 


Ct. 394; In re Maine Potato Growers, 34 A.D. 773, 796 (1975), affirmed sub nom. Maine 
Potato Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1); In re Southwest Produce, 34 A.D. 160, 
178 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5); In 
re J. Acevedo & Sons, 34 A.D. 120, 145 (1975), affirmed sub nom. J. Acevedo & Sons v. 
United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 A.D. 1884, 1914 (1974), 
affirmed sub nom. Marvin Tragash Co. v. United States Dept. of Agr., 524 F.2d 1255 (C.A. 
5); In re Trenton Livestock, 33 A.D. 499, 539 (1974), affirmed sub nom. Trenton Livestock, 
Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re James J. Miller, 33 A.D. 53, 64 (1974), affirmed 
sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5). 


* Excerpt omitted. 
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Copies hereof shall be filed upon the parties. 


(No. 18,553) 


In re JOE MARTIN. HPA Docket No. 65. Decided April 3, 1978. 


Soring — Constituting cruel and inhumane treatment — Admission of facts 
by failure to file answer — Sanction 


Where respondent violated the Act and the regulations issued thereunder in connection 
with soring of the horse in issue, respondent is assessed a civil penalty of $1,000.00. 


John Vetne, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Horse Protection Act of 1970 (15 U.S.C. 
1821 et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed by the Administrator, Animal and Plant Health Inspection 
Service, United States Department of agriculture. The complainant al- 
leges that respondent violated sections 4 (b) of the Act (15 U.S.C. 
1823 (b) ) and 11.2(a) of the regulations (9 CFR 11.2 (a) ). The complaint 
was served on respondent by the Hearing Clerk on October 25, 1977. 


Respondent was informed in the complaint, and in the letter of serv- 
ice, that an answer should be filed in accordance with Rules of Practice 
within twenty days from the date of service, and that the failure to file 
an answer would constitute an admission of the material allegations in 
the complaint. Respondent has not filed an answer within the allotted 
time. 


Accordingly, the material facts alleged in the complaint, which are ad- 
mitted by respondent’s feilure to file an answer, are adopted and set 
forth herein as findings of fact. 
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This decision and order, therefore, are issued pursuant to section 139] 
of the Rules of Practice (7 CFR§ 1.139). 


Respondent, in reply to complainant’s motion for adoption of a deci- 
sion and order, filed a letter dated March 25, 1978 requesting a reduc- 
tion of the proposed $1,000.00 fine. Since it is the Judicial Officer’s pol- 
icy to impose severe sanctions for serious violations of the Department’s 
regulatory programs, respondent’s request for a lesser penalty must be 
denied. In re: Whaley and Groover, 35 A.D. 1519, 1527, In re: Richard 
Wall, 35 A.D. 1516, 1517-1518. 


FINDINGS OF FACT 


1. (a) Joe Martin, hereinafter referred to as the respondent, is an in- 
dividual residing at Shelbyville, Tennessee 37160. 


(b) Respondent, at all times material herein, was the trainer and 
exhibitor of the horse known as “Ebony’s Black Market”. 


(c) The Eighteenth Annual Southern Championship Charity Horse 
Show, Montgomery, Alabama, was a horse show to which horses had 
been moved in commerce. 


2. Respondent, on or about November 16, 1974, at the Eighteenth An- 
nual Southern Championship Charity Horse Show, Montgomery, Ala- 
bama, showed and exhibited the horse known as “Ebony’s Black Market” 
in class number 70 as entry number 598, while said horse was “sored”, as 
that term is defined in the Act and the regulations. Said horse was 
“sored” by the use on the horse of a cruel and inhumane method or de- 
vice, which would reasonably be expected to result in physical pain to 
the horse when walking, trotting, or otherwise moving, to cause extreme 
physical distress to the horse or cause inflammation. 


CONCLUSIONS 


By reason of the findings of facts enumerated herein, respondent has 
violated section 4 (b) of the Act (15 U.S.C. 1823 (b) ) and section 11.2 (a) 
of the regulations (9 CFR 11.2 (a ). 


Congress has found that the practice of soring horses for the purpose 
of affecting their natural gait is cruel and inhumane treatment of such 
animals and that sored horses compete unfairly with horses which are 
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not sored. Respondent’s failure to file an answer to any allegation in the 
complaint constitutes an admission of all the allegations in the com- 
plaint and a waiver of hearing pursuant to sections 136 (c) and 139 of the 
Rules of Practice (7 CFR §§ 1.136 (c) and 1.139). The actions of re- 
spondent in entering, for the purposes of showing and exhibiting, a 
sored horse constitute serious violations of the Act and regulations and 
warrant the imposition of a civil penalty of $1000 as provided by section 
6 (b) of the Act (15 U.S.C. § 1825 (a) ). 


Respondent is assessed a civil penalty of $1000 which shall be payable 
to the Treasurer of the United States by certified check or money order, 
and shall be forwarded to John H. Vetne, Office of the General Coun- 
sel, United States Department of Agriculture, Room 2014, South Build- 
ing, Washington, D.C. 20250, within thirty (30) days from the date this 
order becomes effective.* 


This order shall have the same force and effect as if entered after full 
hearing. 

This order shall become effective thirty-five (35) days after service of 
the order upon the respondent unless an appeal is filed pursuant to sec- 


tion 145 of the Rules of Practice (7 CFR § 1.145). Copies hereof shall be 
served upon the parties. 


*The Decision and Order became final and effective May 15, 1978.—Ed. 
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BEENE, DOYLE G. and KENNETH BEENE. P&S Docket No. 
5513. Consent order — Sanction 


CATTLEMAN’S LIVESTOCK YARD, INC. P&S Docket No. 5545. 
Consent order — Sanction 


DOCKENDORF, DALE. P&S Docket No. 5565. Consent order 


FAIRBANK ENTERPRISES, INC., and ARNOLD N. FAIRBANK. P&S 
Docket No. 5532. Consent order — Sanction 


MILE-H1 SHEEP Co., a corporation, CARROLL Don GopBy, 
HAROLD A. HARPER, and IVAN COLLINS, individuals. 
P&S Docket No. 5520, Consent order — Sanction 


MILLER LIVESTOCK COMPANY, d/b/a DeQuincy LIVESTOCK 
COMMISSION COMPANY, DeQuiNcy, LOUISIANA, and 
DeRIDDER LIVESTOCK COMMISSION COMPANY, 
DeRIDDER, LOUISIANA. P&S Docket No. 5492. Consent 


Moupsry, Rex. P&S Docket No. 5265. Consent order — 
Sanction 


NORWICH VEAL AND BEEF, INC., a corporation, WALTER L. 
Byrb and SHIRLEY P. ByrD, individuals. P&S Docket 
No. 5444. Bonding requirements — failure to com- 
ply with — Trust fund assets — misuse and dissipa- 
tion of — Unfair practice — failure to pay when due 


THREE-RIVERS LAND AND CATTLE Co., a corporation, and 


ARNOLD N. FAIRBANK, an individual. P&S Docket No. 
5533. Consent order — Sanction 


(No. 18,554) 


In re CATTLEMAN’S LIVESTOCK YARD, INC. P&S Docket No. 5545. Decid- 
ed June 1, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for violations of the 
879 
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Act and the regulations in connection with its operations as a dealer thereunder 
with respect to its accounts and records, and improper practices. Respondent is sus- 
pended as a registrant under the Act for 14 days. 


Jane H. Campana, for complainant. 
Ernest H. Hoosier, Kansas City, MO, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 C.F.R. 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the rules and practice applica- 
ble to this proceeding (7 C.F.R. 1.138, 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Cattleman’s Livestock Yard, Inc., herein referred to as the respond- 
ent, is a corporation whose principal place of business is located at Can- 
ton, North Carolina, and whose mailing address is P. O. Box 228, Can- 
ton, North Carolina 28716. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of conducting and operating the Cattle- 
man’s Livestock Yard stockyard, Canton, North Carolina, a stockyard 
posted under and subject to the Act, hereinafter referred to as the stock- 
yard; 


(b) Engaged in the business of selling livestock on a commission ba- 
sis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a market 
agency and dealer to buy and sell livestock in commerce. 
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3. James Reeves Robinson and Robert Earl Robinson, whose address 
is P. O. Box 228, Canton, North Carolina, are, and at all times material 
herein were: 


(a) Corporate officers, managers, and owners of the respondent, 
and formulated and controlled the policies, practices, and acts of the re- 
spondent, including the acts and practices referred to herein; and 


(b) Partners doing business as B. & R. Company, also known as B. 
& R. Livestock, whose address is P. O. Box 228, Canton, North Carolina, 
and as which the individuals named above, at all times material herein, 
were: 


(1) Engaged in the business of buying and selling livestock in com- 
merce for their own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, its officers, directors, agents and employees, individually 
or in combination with one another, directly or through any corporate or 
other device, shall cease and desist from: 


1. Permitting its owners, officers, agents or employees to purchase 
livestock from consignments for resale for their own speculative ac- 
counts; 


2. Permitting its officers, James Reeves Robinson and Robert Earl 
Robinson, to purchase for their own accounts, livestock which has been 
consigned to respondent for sale on a commission basis, without disclos- 
ing on accounts of sale issued to consignors the nature of the relation- 
ship between the respondent and accounts in which the above named 
officers have an ownership interest. 


3. Permitting persons who are engaged in buying livestock as dealers 
at the stockyard to perform services and duties in connection with the 
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furnishing of services at the stockyard. 


Respondent is suspended as a registrant under the Act for a period of 
fourteen (14) days. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent; Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,555) 


In re MILE-HI SHEEP CO., a corporation, CARROLL DON GODBY, HAROLD 
A. HARPER, and IVAN COLLINS, individuals. P&S Docket No. 5520. 
Decided June 7, 1978. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violating the 
Act and the regulations in connection with their operations as a market agency and 
dealer thereunder as found herein. Respondents are ordered to cease and desist from 
said violations, and respondents are suspended as registrants under the Act for 90 
days. 


Allan R. Kahan, for complainant. 
Melvin Dinner, Greeley, CO, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administrator, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 
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The respondents admit the jurisdictional allegations of the Complaint 
and specifically admit that the Secretary has jurisdiction in this matter, 
neither admit nor deny the remaining allegations, waive oral hearing 
and further procedure, and consent and agree, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Respondent Mile-Hi Sheep Co., hereinafter referred to as Mile- 
Hi, is a corporation organized and existing under the laws of the State of 
Colorado and has its principal place of business at Eaton, Colorado. At 
all times material herein, respondents Carroll Don Godby, Harold A. 
Harper and Ivan Collins, in joint tenancy with their wives, cumulatively 
owned 100% of the otustanding stock in Mile-Hi, in equal one-third por- 
tions, and formulated, directed and controlled its policies, operations 
and acts. The mailing address of Mile-Hi is Box 1006, Ault, Colorado 
80610. 


(b) Respondent Mile-Hi is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock, in 
commerce, for its own account, as a dealer; 


(2) Subject to the jurisdiction and provisions of the Act; 


(3) Engaged in the business of a custom feedlot, feeding live- 
stock for the accounts of others, and feeding livestock for its own ac- 
count; and 


(c) Respondent Mile-Hi is presently registered, as of August 8, 
1977, with the Secretary of Agriculture as a market agency to buy live- 
stock on a commission basis, in commerce, and as a dealer to buy and sell 
livestock for its own account. Respondent was not registered with the 
Secretary of Agriculture at the times material herein. 


2. (a) Respondent Carroll Don Godby, hereinafter referred to as re- 
spondent Godby, is an individual whose address is Route 2, Box 234, 
Eaton, Colorado 80615. 


(b) Respondent Godby is, and at all times material herein was, 
President of Mile-Hi and in joint tenancy with his wife, a one-third stock 
owner in Mile-Hi, and helped formulate, direct and control the policies, 
practices and activities of Mile-Hi. 
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(c) Respondent Godby was, at all time material herein, employed 
by Wilson and Company, Inc., Denver, Colorado, a packer, as the Plant 
General Manager, as the Plant General Manager of the San Angelo, 
Texas, plant or as the Director of Lamb Procurement. 


(d) Respondent Godby is and was, at all times material herein, 
registered with the Secretary of Agriculture as a dealer buying livestock 
for slaughter purposes only as an employee of a packer. 


3. (a) Respondent Harold A. Harper, hereinafter referred to as re- 
spondent Harper, is an individual whose address is P. O. Box 922, Eaton, 
Colorado 80615. 


(b) Respondent Harper was, at all times material herein, vice-presi- 
dent of Mile-Hi, and in joint tenancy with his wife, a one-third stock 
owner in Mile-Hi, and helped formulate, direct and control the policies, 
practices and activities of Mile-Hi. 


(c) Respondent Harper was, at all times material herein, employed 
by Wilson and Company, Inc., Denver, Colorado, a packer, as Head 
Lamb Buyer. 


(d) Respondent Harper is and was, at all times material herein, 
registered with the Secretary of Agriculture as a dealer buying livestock 
for slaughter purposes only as an employee of a packer. 


4. (a) Respondent Ivan Collins, hereinafter referred to as respondent 
Collins, is an individual whose address is Route 1, Box 126, Eaton, Colo- 
rado 80615. 


(b) Respondent Collins is, and at all times material herein was, Di- 
rector of Mile-Hi, and in joint tenancy with his wife, a one-third stock 
owner, in Mile-Hi, and helped formulate, direct and control the policies, 
practices and activities of Mile-Hi. 


(c) Respondent Collins is, and at all times material herein was, a 
dealer doing business as Collins Sheep Co., buying and selling sheep for 
his own account. 


(d) Respondent Collins is registered with the Secretary of Agricul- 
ture as a market agency, and as a dealer, buying and selling livestock in 
commerce for his own account. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
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ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent Mile-Hi Sheep Co., and respondents Carroll Don Godby, 
Harold A. Harper, and Ivan Collins, as a group or individually, or as of- 
ficers, directors, agents, or employees of Mile-Hi Sheep Co., or through 
any corporate or other device, shall cease and desist from; 


1. Permitting a packer, or officer, agent, or employee of a packer, or a 
person who owns a substantial interest in a packer, independently or in 
combination with others, to have any ownership interest in, finance or 
participate in the management or operation of a custom feedlot or dealer 
in which a respondent has an ownership, financial, employment or man- 
agement interest in; 


2. Purchasing livestock for their own account and reselling such live- 
stock at an increase in price to a packer in which respondents have an 
ownership, financial, employment or managerial interest in; 


3. Buying or selling livestock under false, deceptive, or misleading 
names; 


4. Misrepresenting to any seller of livestock who the actual buyer of 
such livestock is; 


5. Submitting bills or other accountings to feedlot customers which 
fail to show the true name of the feeder of such livestock; 


6. Selling livestock to a packer, while an owner, officer or employee of 
respondent Mile-Hi has an ownership, financial, employment or manage- 
ment interest in the packer, in any manner or under any terms not ex- 
pressly agreed upon with the packer; 


7. Selling livestock on a custom slaughter or other basis to any packer 
in which an owner, officer or employee of Mile-Hi has an ownership, fi- 
nancial, employment, or management interest, under any terms or con- 
ditions not expressly agreed upon by such packer; and 


8. Engaging in any business in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act, as amended 
and supplemented and the regulations promulgated thereunder, without 
filing and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 
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Respondents Mile-Hi, Collins, Harper and Godby shall keep accounts, 
records and memoranda which fully and correctly disclose all transac- 
tions involved in their business as a market agency and dealer subject to 
the Act including: (1) accounts of sale which show the true and correct 
name of the seller of livestock; and (2) accounts of purchase which show 
the true and correct name of the purchaser. 


In addition, respondents Harper and Godby, either individually or in 
partnership with each other or others, directly or through any corporate 
or other device, shall cease and desist from: 


1. Financing, having an ownership interest in, or participating in the 
management, direction or control of a dealer, market agency or custom 
feedlot, while participating in the management or operation of a packer 
as an officer, agent or employee, or while maintaining an ownership in- 
terest in a packer; and 


2. Failing to provide reasonable buying services for their employer, as 
dealers registered to purchase livestock for slaughter only as the em- 
ployee of a packer. 


Respondents Mile-Hi, Harper, Godby and Collins are suspended as 
registrants under the Act for a period of ninety (90) days. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondents: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,556) 


In re MILLER LIVESTOCK COMPANY, d/b/a DeQUINCY LIVESTOCK COMMIS- 
SION COMPANY, DeQUINCY, LOUISIANA, and DeRIDDER ‘LIVESTOCK 
COMMISSION COMPANY, DeRIDDER, LOUISIANA. P&S Docket No. 
5492. Decided June 7, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
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the Act and the regulations in connection with its operations as a market agency 
and dealer thereunder as found herein. Respondent is ordered to cease and desist 
from said violations. 


John E. Ford, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(a) Miller Livestock Company, herein after referred to as the respond- 
ent, is a corporation with its principal place of business located at De- 
Quincy, Louisiana, and DeRidder, Louisiana. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating the De- 
Quincy Livestock Commission Company stockyard located at DeQuincy, 
Louisiana, and the DeRidder Livestock Commission Company stockyard 
located at DeRidder, Louisiana, stockyards posted under and subject to 
the provisions of the Act, herein collectively referred to as the stock- 
yards; 


(2) Engaged in the business of selling livestock on a commission 
basis at the stockyards, and buying and selling livestock in commerce for 
its own account; and 
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(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis and as a dealer to buy and 
sell livestock in commerce. 


CONCLUSIONS 


Respondent has now demonstrated that it has met the solvency re- 
quirements provided for by the Act and the regulations. Respondent has 
further demonstrated that as of May 19, 1978, it had brought its Custo- 
dial Account for Shippers’ Proceeds into compliance with the provisions 
of the Act and the regulations. 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent, its successors and assigns, its officers, directors, agents, 


and employees, directly or through any corporate or other device, in con- 
nection with respondent’s operations subject to the Act, shall cease and 
desist from: 


1. Operating as a market agency or dealer while its current liabilities 
exceed its current assets; and 


2. Failing to maintain its custodial account for shippers’ proceeds in 
conformity with the provisions of section 201.42 of the regulations (9 
CFR 201.42). 


The provisions of this Order shall become effective on the sixth day af- 
ter service on the respondent. 


Copies of this decision shall be served upon the parties. 
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(No. 18,557) 
In re DALE DOCKENDORF. P&S Docket No. 5565. Decided June 8, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a market agency 
thereunder as found herein. Respondent is ordered to cease and desist from said vio- 
lations. 


James A. Brennan, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


Complainant has not recommended a suspension since the respondent 
has now demonstrated that the “Custodial Account for Shippers’ Pro- 
ceeds” is in balance and his financial condition meets the requirements 
of the Act. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Dale Dockendorf, a/k/a Leonard Dale Dockendorf, hereinafter re- 
ferred to as the respondent, is an individual doing business as Corsica 
Livestock Sales Co. and whose business mailing addresses is Corsica, 
South Dakota 57328. 
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2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of conducting and operating the Cor- 
sica Livestock Sales Co. stockyard, a stockyard posted under and sub- 
jected to the Act; 


(b) Engaged in the business of selling livestock in commerce on a 
commission basis and buying and selling livestock for his own account; 
and 


(c) Registered with the Secretary of Agriculture as a market agen- 
cy to sell livestock in commerce on a commission basis and as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent Dale Dockendorf, as an individual or partner, officer, di- 
rector, agent or employee of a corporation, directly or through any cor- 
porate or other device, in connection with his operations subject to the 
Packers and Stockyards Act, shall cease and desist from: 


1. Failing to deposit in his “Custodial Account for Shippers’ Pro- 
ceeds”, within the time prescribed by section 201.42 (c) of the regula- 
tions (9 CFR 201.42 (c)), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 


2. Failing to maintain his “Custodial Account for Shippers’ Proceeds” 
in conformity with the provisions of section 201.42 of the regulations (9 
CFR 201.42); 


3. Using funds received as proceeds from the sale, in commerce, of 
livestock handled on a commission basis for purposes of his own and pur- 
poses other than the payment of proper marketing charges and the re- 
mittance of net proceeds to shippers; and 


4. Operating as a market agency or dealer in commerce while his cur- 
rent liabilities exceed his current assets. 
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The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,558) 


In re DOYLE G. BEENE and KENNETH BEENE. P&S Docket No. 5513. De- 
cided May 23, 1978. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violations of 
the Act and the regulations in connection with their operations as a market agency 
and dealer thereunder as found herein. Respondents are ordered to cease and desist 
from said violations and respondents are suspended as a registrant under the Act 
for 18 days and thereafter until no longer insolvent. 


James Brennan and Joanne Schwartz, for complainant. 
Garvin W. Hale, Fresno, CA, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act and the reg- 
ulations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 
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1. Doyle G. Beene and Kenneth Beene, hereinafter referred to as the 
respondents, are partners, d/b/a Bar Four Ranch, with their principal 
place of business located at 4110 East Avenue, Fresno, California. The 
address of Doyle Beene is 101 Treetop Avenue, Santa Cruz, California 
95060. 


The address of Kenneth Beene is Star Route, Box 160, San Bernardino, 
California 92334. 


2. Respondents, at all times material herein, were: 


(a) Engaged in the business of conducting and operating the Bar 
Four Ranch Horse Sale at Fresno Livestock Commission Co. stockyard, a 
posted stockyard under the Act, hereinafter referred to as the stockyard; 


(b) Engaged in the business of selling livestock on a commission ba- 
sis, at the stockyard, and buying and selling livestock in commerce for 
their own account; and 


(c) Registered with the Secretary of Agriculture as a market 
agency and dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondents Doyle G. Beene and Kenneth Beene, individually or as a 
partner, or as an officer, director, agent, or employee of a corporation, 
directly, or through any corporate or other device, in connection with 
any activities or transactions subject to the Packers and Stockyards Act, 
shall cease and desist from: 


1. Using funds received as proceeds from the sale of livestock handled 
on a commission basis for purposes of their own and purposes other than 
the payment of lawful marketing charges and the remittance of net pro- 
ceeds to shippers; 


2. Making such use of shippers’ proceeds in their possession or control 
as will in any manner endanger or impair the faithful and prompt ac- 
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counting therefor and payment of the portions due to the person or per- 
sons entitled thereto; 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; 


4. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks; and 


5. Issuing accounts of sale to consignors which fail to show the true 
and correct names of the buyers of the consigned livestock. 


Respondents shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in any business subject to 
the Act, including: a general ledger of accounts; a properly maintained 
accounts receivable journal; a daily record of livestock purchases and 
sales; a cash receipts journal; a complete and accurate record of checks 
issued; and a livestock inventory. Respondents shall make monthly 
reconciliations of their accounts. 


Respondents are suspended as registrants under the Act for a period of 
eighteen (18) days and thereafter until such time as they demonstrate 
that they are no longer insolvent. After the expiration of said eighteen 
(18) day period, when respondents demonstrate that they are no longer 
insolvent, a supplemental order will be issued in this proceeding termi- 
nating this suspension. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondents: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,559) 


In re REX MOUBRY. P&S Docket No. 5265. Decided May 23, 1978. 


Consent order — Sanction 
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Respondent has consented to the order herein against him for violating the Act and the 
regulations in connection with his operations as a dealer thereunder as found herein. 
Respondent is suspended as a registrant under the Act for one year, and thereafter 
until he is in full compliance with the bonding requirements of the Act. 


John E. Ford and Jory M. Hochberg, for complainant. 
Dan W. Noah, Beloit, KS, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the reg- 
ulations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plication to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(a) Rex Moubry, hereinafter referred to as the respondent, is an indi- 
vidual whose address is 510 Division Street, Downs, Kansas 67437. 


(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account as a dealer, and of buying and selling live- 
stock in commerce on a commission basis as a market agency within the 
meaning and subject to the provisions of the Act; and 


(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 
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The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, Rex Moubry, his agents and employees, directly or 
through any corporate or other device, in connection with transactions 
subject to the Act, shall cease and desist from: 


1. Engaging in any business in commerce in any capacity for which 
bonding is required under the Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required by the Act 
and the regulations; 


2. Selling livestock on the basis of false and incorrect weights or 
prices; 


3. Issuing to the purchasers of livestock, sales invoices, scale tickets, 
accounts of purchase or buyers bills which show false and incorrect 
weights or prices; and 


4. Collecting proceeds from purchasers of livestock on the basis false 
and incorrect weights or prices. 


Respondent shall keep such accounts, records and memoranda as will 
fully and correctly disclose all transactions involved in his business sub- 
ject to the Act, including but not limited to sales invoices, scale tickets, 
accounts of purchase and buyers bills in connection with the purchase 
and sale of livestock. 


Respondent, in connection with his dealer transactions involved in his 
business under the Act, shall also make and keep: (1) a general ledger 
containing accounts showing assets, liabilities, income, expenses, and 
net worth or capital; (2) a cash book showing in detail all cash received 
and disbursed; (3) monthly reconciliations of his bank accounts; (4) an ac- 
curate record of the number and weight of livestock bought, sold, or 
otherwise disposed of each business day and the prices paid or received 
therefor; (5) inventories of all livestock on hand; and (6) all purchase in- 
voices, sales invoices, scale tickets and trucking records. 


Respondent is suspended as a registrant under the Act for a period of 
one year, and thereafter until he complies fully with the bonding re- 
quirements of the Act and the regulations. When respondent has com- 
plied fully with such requirements, a supplemental order will be issued 
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in this proceeding terminating the suspension after the one year suspen- 
sion period has expired. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,560) 


In re NORWICH VEAL AND BEEF, INC., a corporation, WALTER L. BYRD 
and SHIRLEY P. BYRD, individuals. P&S Docket No. 5444. Decided 
May 26, 1978. 


Bonding requirements — failure to comply with — Trust fund assets — mis- 
use and dissipation of — Unfair practice — failure to pay when due 


Where respondents violated the Act and the regulations in connection with their opera- 
tions as a packer thereunder in failing to comply with the bonding requirements of 
the Act, misusing their trust fund assets, and failing to pay when due as found here- 
in, respondents are ordered to cease and desist from said violations. 


Rodney Streff and Jane Campana, for complainant. 
Michael A. Jacobs, Stamford, NY, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


On consideration of an appeal from the initial decision of March 1, 
1978, the Judicial Officer has ruled that the respondent packer was not 
exempt from the bonding and trust requirements under the Packers and 
Stockyards Act, 1921, as amended, and on May 9, 1978, remanded the 
proceedings for further consideration in light of that ruling. 


FINDINGS OF FACT 
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1. (a) Norwich Veal and Beef, Inc., hereinafter referred to as the cor- 
porate respondent, is a corporation organized and existing under the 
laws of the state of New York and has its principal place of business lo- 
cated at Norwich, New York. 


(b) Respondent, is and at all times material herein was: 


(1) A packer, within the meaning of and subject to the provi- 
sions of the Act; and 


(2) Engaged in the business of buying livestock in commerce 
for purposes of slaughter from September 27, 1976 through April 25, 
1977, when it failed financially and stopped purchasing livestock. 


2. (a) Walter L. Byrd is an individual whose address is R.D. 1, Edmes- 
ton, New York. 
(b) Respondent, Walter L. Byrd, is and at all times material herein, 
was: 


(1) Responsible for the corporate respondent’s purchases of 
livestock and sales of meat or meat food products. 


(2) Responsible, with his wife Shirley P. Byrd, for the direc- 
tion, management, and control of the corporate respondent. 


3. (a) Shirley P. Byrd is an individual whose address is R.D. 1, Edmes- 
ton, New York. 


(b) Respondent, Shirley P. Byrd, is and at all times material here- 
in, was: 


(1) President of the corporate respondent. 
(2) Major stockholder of the corporate respondent. 


(3) Responsible, with her husband Walter L. Byrd, for the di- 
rection, management, and control of the corporate respondent. 


4. Pursuant to 7 U.S.C. 204, regulations (7 CFR § 201.27 et seq., 41 
F.R. 53769) were issued on December 3, 1976, which became effective 
on February 7, 1977, under which packers, not within the Act’s 
$500,000 exemption were required to post a bond or its equivalent. The 
corporate respondent, under the direction, management and control of 
the individual respondents, did not post such a bond or its equivalent on 
or before February 7, 1977, and did not maintain such a bond thereafter 
and therefore were in violation of the Act under the Judicial Officer’s 
ruling. 


5. (a) On or about the dates and in the transactions set forth below, 
the corporate respondent, under the direction, management and control 
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of the individual respondents, purchased livestock on a cash sale basis 
(sales in which the sellers did not expressly extend credit to the corpor- 
ate respondent), and failed to pay for such livestock. The sellers in each 
of the listed transactions undertook to preserve the benefit of a trust by 
giving notification in writing, pursuant to 7 U.S.C. 196 (b), within thirty 
days of the final date for making payment (i.e., within thirty days of the 
close of the next business day after the transaction, under 7 U.S.C. 
§ 228b/(a) ) as follows: 


Purchase Notification Sent To: 
Purchased From Price — Date Packer — Secretary 
East Winfield $ 326.74 - 5-7 5-7 
Livestock Market 1,109.44 5-7 5-7 
West Winfield, NY 


Welch Livestock 5,162.80 - 5-13 5-13 
Market, Inc. 
West Edmeston, NY 


Lazy S 3,266.43 
Livestock Market 2,812.61 
Norwich, NY 54.20 


Ted Stith 249.72 
Cincinnatus, NY 


Joe Giruzzi 336.85 
Utica, NY 


Eugene Burrows 1,904.52 
No. Pitcher, NY 


$15,223.41 


(b) Having failed to pay for the livestock purchased in cash sales, 
set forth in (a) above, and while such unpaid cash sellers remained un- 
paid, the corporate respondent, under the direction, management, and 
control of the individual respondents, on May 10 and 11, 1976, sent a to- 
tal of $35,000 to Marine Midland Bank as partial payment on an out- 
standing loan balance thereby expending for purposes other than paying 
unpaid cash sellers, funds which were, in part, received as payment 
from the sale of meat, meat food products and livestock products derived 
from livestock purchased by respondents in cash sales. Respondents con- 
tinued to hold $5,906 in trust for the benefit of unpaid cash sellers but 
this amount was insufficient to cover the unpaid balances the corporate 
respondent owed on livestock purchased in cash sales and respondents, 
being subject to the trust requiremetns of the Act under the Judicial Of- 
ficer’s ruling, were in violation of those requirements. 
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CONCLUSIONS 


The Judicial Officer has instructed that: 


In determining whether a penalty other than a cease and desist order should be 
imposed, it is, of course, relevant to consider that the Act is susceptible to more 
than one construction, and complainant’s construction of the Act was appar- 
ently not published or brought to respondent’s attention. 


This is a succinct statement of the mitigating circumstances that ap- 
ply and it is concluded that no penalty other than a cease and desist or- 
der should issue. 


However, it is concluded that the cease and desist order should apply 
to the individual respondents, Walter Byrd and Shirley Byrd, as well as 
to the respondent corporation. Under the facts of this case, Mr. and Mrs. 
Byrd were the alter ego of the corporation and were responsible for its 
direction, management and control, and should therefore be made equal- 
ly subject to the cease and desist order. Sebastopol Meat Co. v. Secretary 
of Agriculture, 440 F.2d, 983, 985-986 (8th Cir. 1971); Bruhn’s Freezer 
Meats v. United States, 438 F.2d 1332, 1334 (8th Cir. 1971); and Jn re 
Mid-States Livestock, Inc., 36 A.D. 172, 192-196 (1977) appeal pending 
(8th Cir. No. 77-1303). 


Norwich Veal and Beef, Inc., Walter L. Byrd and Shirley P. Byrd indi- 
vidually, or as officers, directors, agents or employees of Norwich Veal 
and Beef, Inc., or any other corporate or other device or successor cor- 
poration or entity, shall cease and desist from: 


(1) Operating as a packer in commerce without filing and maintaining 
a reasonable bond or its equivalent; and 


(2) Dissipating trust fund assets or expending funds received in pay- 
ment for meat, meat food products and livestock products derived from 
livestock purchased in cash sales for any purpose other than payment of 
unpaid cash sellers of livestock. 
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(No. 18,561) 


In re FAIRBANK ENTERPRISES, INC., and ARNOLD N. FAIRBANK. P&S Doc- 
ket No. 5532. Decided May 30, 1978. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violations of 
the Act and the regulations in connection with their operations as a dealer thereun- 
der as found herein. Respondents are ordered to cease and desist from said viola- 
tions, and respondent Fairbank Enterprises, Inc., is suspended as a registrant under 
the Act for six months. 


Allan R. Kahan, for complainant. 
Donald L. Bowman, Fairfax, VA, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the corporate respondent’s financial condition does 
not meet the requirements of the Act, and that the respondents, both 
corporate and individual, have wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Fairbank Enterprises, Inc., hereinafter referred to as the corpo- 
rate respondent, is a corporation with its principal place of business lo- 
cated at Seeley, California. Its business mailing address is Post Office 
Box 897, Seeley, California 92273. 
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(b) Corporate respondent is, and at all times material herein was, 
engaged in the business of buying and selling livestock in commerce for 
its own account, as a dealer, within the meaning of and subject to the 
provisions of the Act; and 


(c) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


2. (a) Arnold N. Fairbank, hereinafter referred to as the individual 
respondent, is an individual whose address is 2663 Ocean Front Walk, 
San Diego, California. 


(b) The individual respondent is, and at all times material herein 
was, owner and president of the corporate respondent, and managed, di- 
rected and controlled the buying and selling of livestock on a dealer basis 
by the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision shall be 
entered. 


The corporate respondent, Fairbank Enterprises, Inc., its successors, 
officers, directors, agents and employees, directly or through any corpo- 
rate or other device, in connection with its operations under the Act, 
shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 


2. Operating as a dealer while its current liabilities exceed its current 
assets. 


The corporate respondent is suspended as a registrant under the Act 
for a period of six (6) months and thereafter until it demonstrates that it 
is no longer insolvent. When the corporate respondent demonstrates 
that it is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension, after the expiration of the six 
(6) month period. 
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The individual respondent, Arnold N. Fairbank, as an individual, or an 
officer, director, agent or employee of the corporate respondent’ or 
through any corporate or other device, in connection with his operations 
under the Act, shall cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondents: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,562) 


In re 3-RIVERS LAND AND CATTLE CO., a corporation, and ARNOLD N. 
FAIRBANK, an individual. P&S Docket No. 5533. Decided May 31, 
1978. 


Consent order — Sanction 


Respondent 3-Rivers Land and Cattle Co. has consented to issuance of the order herein 
against it for violating the Act as found in connection with its operations as a dealer 
thereunder. This respondent is suspended as a registrant under the Act for 40 days 
and thereafter until it is no longer insolvent. 


The complaint as to respondent Arnold N. Fairbank is dismissed, since a consent 
cease and desist order has been ordered against him in a companion action covering 
the same conduct. 


Allan R. Kahan, and Joane T. Schwartz, for complainant. 
Donald C. Bowman, Fairfax, VA, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq. (1970) ) by a 
Complaint filed by the Administrator, Packers and Stockyards Adminis- 
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tration, United States Department of Agriculture, alleging that the re- 
spondents violated the Act and the regulations issued thereunder (9 
C.F.R. § 201.1 et seq. (1977) ). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to this pro- 
ceeding (42 Fed. Reg. 745 (1977) ) (to be codified in 7 C.F.R. § 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. 3-Rivers Land and Cattle Co., hereinafter referred to as respondent 
3-Rivers, is a corporation with its principal place of business located in 
Three Rivers, Texas and its mailing address is Post Office Box 608, 
Three Rivers, Texas 78071. 


2. Respondent 3-Rivers is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account as a dealer within the meaning and subject to 
the provisions of the Act; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for its own account and as a market agen- 
cy to buy livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent 3-Rivers Land and Cattle Co., its successors, its officers, 
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directors, agents and employees, directly or through any corporate de- 
vice, in connection with respondent’s operations under the Act, shall 
cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 


2. Operating as a dealer while their current liabilities exceed their 
current assets. 


Respondent 3-Rivers Land and Cattle Co. is suspended as a registrant 
under the Act for a period of 40 days and thereafter until it demon- 
strates that it is no longer insolvent. When respondent 3-Rivers Land 
and Cattle Co., demonstrates that it is no longer insolvent, a supplemen- 
tal order will be issued in this proceeding terminating this suspension, 
after the expiration of the 40 day period. 


The provisions of this Order shall become effective from the sixth day 
after the Decision becomes final: Provided, however, that if by any 
means or device whatever, all or part of the suspension period is not ef- 
fectively served during the period indicated above, the effective date of 
the beginning of the suspension period (or the part thereof not effective- 
ly served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 


Copies of this Decision shall be served upon the parties. 
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ZIEGLER CORPORATION v. JACK M. Berry Co., Inc. PACA 
Docket No. 2-4492. F. o. b. transaction — Suitable 
shipping condition — breach of warranty of — Resale 
— prompt and proper — Damages — measure of — 
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(No. 18,563) 


DENNIS PRODUCE SALES, INC v. BILLINGSLEY FARMS, INC. PACA Docket 
No. 2-4676. Decided June 6, 1978. 


Burden of proof — failure to sustain — Deductions — offsetting — Dismis- 
sal 


Where complainant failed to sustain its burden of proving that the produce inspected was 
that shipped, and complainant’s unjustified deduction of $1,087.00 and respon- 
dent’s merited deduction of an equal amount cancel each other, the complaint is dis- 
missed. 


Lowell Stanley, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $1,078.00, in connection with a shipment of 
broccoli in foreign commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondent, which filed an answer thereto denying li- 
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ability to complainant, and claiming a set-off in the amount of $1,078.00 
in connection with three earlier transactions involving perishable pro- 
duce in interstate commerce. 


Since the amount of damages claimed does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to this procedure the parties were 
given an opportunity to submit sworn statements in support of their 
contentions. Neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Dennis Produce Sales, Inc., is a corporation whose 
address is P.O. Box 442, Lamont, California. 


2. Respondent, Billingsley Farms, Inc., is a corporation whose address 
is 1663 Smoketree Drive, El Centro, California. At the time of the trans- 
actions involved herein, respondent was licensed under the Act. 


3. On January 10, 1977, in the course of foreign commerce, complain- 
ant by oral contract sold to respondent one carload consisting of 1728 
cartons of fresh broccoli, packed 14 bunches per carton, at the agreed 


price of $4.90 per carton, F.O.B., for a total invoice price of $8,717.20 
(including $250.00 top ice.) 


4. Complainant on January 10, 1977, shipped from loading points in 
the State of California in foreign commerce, to respondent at Montreal, 
in the province of Quebec, Canada, the broccoli called for in the contract 
of sale. 


5. Upon arrival of the carload at destination, respondent accepted the 
commodity in compliance with the contract of sale, but has paid com- 
plainant only $7,639.20 in connection with this transaction, leaving a 
balance of $1,078.00 which respondent has not paid. 


6. On November 22, 1976 respondent sold to complainant a quantity 
of produce, shipped to S. M. Flickenger, Columbus, Ohio. Respondent’s 
invoice revealed in pertinent part: 


200 Cartons Celery 2 1/2’s $4.90 $980.00 
20 Cartons Romaine 3.90 78.00 
20 Cartons Butter Lettuce 3.40 68.00 
10 Cartons Parsley 5’s 4.40 44.00 
15 Cartons Escarole 3.40 51.00 

Cooling on Celery 40 80.00 
Top Ice 20.00 


$1321.00 
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7. The produce arrived in Columbus, Ohio, on November 26, 1976 and 
was inspected at 9:30 a.m. on that date. The inspection relates in perti- 
nent part: 


Condition: 


Escarole: Heads or portions of heads not affected by condition defects are 
fresh and crisp. In must cartons 1 to 2 heads per carton, some none, average 4% 
damage by yellow discoloration. Decay from 4 to 18 heads per carton, average 
50% bactrial soft rot, mostly in advanced stages. 


8. Complainant withheld $230.50 in payment from respondent in 
connection with the butter lettuce and escarole. 


9. On December 7, 1976, respondent sold to complainant a load of 
produce, shipped to Tom Lange, St. Louis, Missouri, as revealed by re- 
spondent’s invoice in pertinent part: 


200 Cartons Green Leaf $3.15 $630.00 
100 Cartons Boston Lettuce 2.90 290.00 
30 Cartons Green Onions 4’s 4.40 132.00 
25 Cartons Red Cabbage 4.15 103.75 


$1179.75 
10. Tom Lange, later sold green leaf lettuce to Lombardo Fruit and 
Produce. 


11. Complainant withheld $800.00 from respondent in connection 
with the green leaf. 


12. On December 14, 1976, respondent sold to complainant who 
shipped to Garrett Holmes and Company, Kansas City, Kansas, a load of 
produce as revealed by respondent’s invoice in pertinent part: 


50 Cartons Parsley $4.90 $245.00 
15 Cartons Red Leaf 2.90 43.50 
10 Cartons Butter 3.35 (3.65) 33.50 (36.50) (Price not 
clear from record) 
35 Cartons Endive 5.40 189.00 
Top Ice 18.00 (Not clear from rec- 
ord if top ice was included) 


$529.00 
13. The endive shipped came from Oliver Ranches, Oxnard, Califor- 
nia. 


14. Complainant withheld $247.50 from respondent in connection 
with the endive. 
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15. On December 20, 1976, respondent received 35 cartons of endive 
of the Gold Label Brand, Distributed by Richard A. Glass Company, 
Inc., Indio, California. This endive was inspected at 2:30 p.m. on that 
same day. The inspection revealed in pertinent part: 


Condition: Heads or portions of heads not affected by condition defects are 
fresh, crisp and good green color. From 1 to 3 heads per carton average 8% 
worm damage (live worms present). From 18 to 23 heads per carton average 
86% decay, Bacterial soft rot, mostly early, many in advanced stages. 


16. The formal complaint was filed on June 6, 1977, which was with- 
in nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent admits accepting the broccoli in question. In its defense, 
respondent alleges that the deduction made on the car of broccoli was for 
the purpose of reimbursing itself for what respondent alleges were un- 
authorized deductions by complainant on three other shipments pur- 
chased by complainant from respondent. The record shows that com- 
plainant attributes its deduction of $1078.00 to the following three 
items: 


1. Complainant deducted $230.50 for escarol and butter lettuce that 
respondent sold to complainant and shipped to S. M. Flickenger, Colum- 
bus, Ohio, on November 22, 1976. (Findings of Fact 6, 7, 8) 


2. Complainant deducted $800.00 for leaf lettuce that respondent 
sold to complainant and shipped to Tom Lange, St. Louis, Missouri, on 
December 7, 1976. (Findings of Fact 9, 10, 11) However, respondent ad- 
mits making a $200.00 allowance to complainant on this transaction, 
making the deduction disputed by respondent effectively $600.00. 


3. Complainant deducted $247.50 for endive that respondent sold to 
complainant and shipped to Garrett Holmes and Company, Kansas City, 
Kansas on December 14, 1976. (Findings of Fact 12, 13, 14) 


Respondent has effectively deducted a grand total of $1078.00 from 
complainant’s invoice on the carload of broccoli. 


Respondent contends that the deductions in the three previous ship- 
ments were unauthorized and that respondent has made up for these un- 
authorized deductions by deducting their sum ($1078.00) from the in- 
voice of the transaction of January 10, 1977. As stated in the prelim- 
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inary statement we view this as a set off. We will deal with the merits of 
each in turn: 


1. Regarding the November 22, 1976 transaction (Findings of Fact 6, 
7, 8) the suitable shipping condition warranty as to the escarole may or 
may not have been violated. However, complainant has not submitted an 
accounting from S. M. Flickenger regarding the disposition of the pro- 
duce. Without this accounting, complainant cannot show damages for 
any breach and is therefore liable for the purchase price as revealed by 
the invoice. See Lake of the Woods Foundation Seed Potato Growers Co- 
op Inc. v. Consolidated Potato Service 24 A.D. 1006 (1965). 


2. Regarding the December 7, 1976 transaction, (Findings of Fact 9, 
10, 11) The evidence reveals that Tom Lange Company, Inc., sold the 
Green Leaf Lettuce to Lombardo Fruit and Produce. However, no ac- 
counting has been submitted in evidence from Lombardo Fruit and Pro- 
duce regarding this sale. Complainant thus failed to prove damages here. 
See Wade Hatcher & D. C. Holland v. Bostom Tomato Co., Inc. 24 A.D. 
989 (1965) 


3. Regarding the December 20, 1976 transaction, the (Findings of 
Fact 12, 13, 14, 15) evidence as revealed by respondent’s sworn state- 
ment indicates that the endive shipped, came from Oliver Ranches, Ox- 
nard, California. The evidence however, indicates that the endive in- 
spected was Gold Label Brand. Complainant in an unsworn letter dated 
March 30, 1978 relates hearsay evidence from Garrett Holmes and Com- 
pany (Finding of Fact 12) that the label inspected was the brand un- 
loaded from the truck. Balancing respondent’s sworn statement, against 
complainant’s unsworn hearsay, respondent’s evidence must prevail. We 
find that complainant has failed to prove that the goods inspected were 
those shipped. See Maine Packers, Inc., v. Monticello Potato Shippers, 
Inc., 34 A.D. 1394 (1975). 


We conclude that complainant’s deduction of $1,078.00 concerning 
the previous three transactions was not authorized, nor warranted and 
cannot be justified from the evidence. 


Complainant’s failure therefore to pay respondent $1,078.00 is a viola- 
tion of Section 2 of the Act. However, respondent’s self-help in deduct- 
ing the $1,078.00 from the broccoli shipment offsets complainant’s de- 
duction. The deductions cancel each other, and accordingly the com- 
plaint should be dismissed. 
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The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,564) 


ALBEE TOMATO Co., INC., ET AL v. JOHN E. RUSSO PRODUCE Co., INC. 
PACA Docket No. 2-5038. Decided June 8, 1978. 


Order of Default — Reparation awarded 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainants seek reparation against re- 
spondent in connection with transactions involving perishable agricul- 
tural commodities shipped in the course of interstate or foreign com- 
merce. A copy of the formal complaint was served upon respondent and 
respondent has not filed an answer thereto. The issuance of an order 
without further procedure is appropriate pursuant to Section 47.8 (d) of 
the Rules of Practice (7 CFR 47.8 (d) ). 


Complainant, Albee Tomato Co., Inc., is a corporation whose address is 
Stores 118-120, Row A, Hunts Point Terminal Market, Bronx, New 
York. 


Complainant, E. Armata, Inc., is a corporation whose address is Stores 
114-117, New York City Terminal Market, Hunts Point & East Bay Ave- 
nues, Bronx, New York. 


Complainant, Ralph & Cono Comunale, is a partnership composed of 
Ralph Comunale and Cono Comunale, whose address is New York City 
Terminal Market, Unit #353, Hunts Point, Bronx, New York. 


Complainant, Country Wide Produce Co., Inc., is a corporation whose 
address is Section “B”, 266-7-8, New York City Terminal Market, Hunts 
Point, New York. 


Complainant, Craig-Ann Produce Co., Inc., is a corporation whose ad- 
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dress is Units 167 & 168, Row A, New York City Terminal Market, 
Bronx, New York. 


Complainant, Fierman Produce Exchange, Inc., is a corporation whose 
address is Hunts Point Terminal Market, Stores 247-252, Bronx, New 
York. 


Complainant, Haral Fruit & Produce Co., Inc., is a corporation whose 
address is 138-141 New York City Terminal Market, Hunts Point & East 
Bay Avenue, Bronx, New York. 


Complainant, Holiday Specialties, Inc., is a corporation whose address 
is New York City Terminal Market, Row C—Nos. 329-330, Hunts Point 
& East Bay Avenues, Bronx, New York. 


Complainant, The Hothouse Products Corporation, is a corporation 
whose address is New York City Terminal Market, Building 110A, 
Hunts Point and East Bay Avenues, Bronx, New York. 


Complainant, Kleiman & Hochberg, Inc., is a corporation whose ad- 
dress is 229-231, New York City Terminal Market, Bronx, New York. 


Complainant, Kleiman & Hochberg, Inc., Yeckes-Eichenbaum Divi- 
sion, is a corporation whose address is 163-166 New York City Terminal 
Market, Bronx, New York. 


Complainant, Harry Klein Produce Corp., is a corporation whose ad- 
dress is New York City Terminal Market, Row B205-208, Hunts Point & 
East Bay Avenues, Bronx, New York. 


Complainant, LGV Produce Corp., is a corporation whose address is 
417 Row D, New York City Terminal Market, Bronx, New York. 


Complainant, L.J.C. Produce Co., Inc., is a corporation whose address 
is 237 New York City Terminal Market, Hunts Point & East Bay Ave- 
nues, Bronx, New York. 


Complainant, Leef-Brandt Produce, Inc., is a corporation whose ad- 
dress is Row A, Units 158-610, Hunts Point Terminal Market, Bronx, 
New York. 


Complainant, Manniello Bros. & Manniello, Inc., is a corporation 
whose address is New York City Terminal Market, Unit Nos. 134-136, 
Hunts Point & East Bay Avenues, Bronx, New York. 


Complainant, Al Nagelberg & Co., Inc., is a corporation whose address 
is 215-218, New York City Terminal Market, Bronx, New York. 


Complainant, Morris Okun, Inc., is a corporation whose address is 
Units 210-214, New York City Terminal Market, Bronx, New York. 
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Complainant, Post & Taback, Inc., is a corporation whose address is 
#253-256 New York City Terminal Market, Hunts Point & East Bay 
Avenues, Bronx, New York. 


Complainant, Prevor-Mayrsohn International, Inc., is a corporation 
whose address is Unit 127 New York City Terminal Market, Hunts 
Point, Bronx, New York. 


Complainant, D. M. Rothman Co., Inc., is a corporation whose address 
is 109 Row A, New York City Terminal Market, Hunts Point & East Bay 
Avenues, Bronx, New York. 


Complainant, Rothman Berry Distributors, Inc., is a corporation 
whose address is 109 Row A, New York City Terminal Market, Hunts 
Point & East Bay Avenues, Bronx, New York. 


Complainant, Rubin Brothers, is a partnership composed of Julius H. 
Rubin and Aaron M. Rubin, whose address is A 147-148 New York City 
Terminal Market, Bronx, New York. 


Complainant, Shapiro & Cohen, Inc., is a corporation whose address is 
Section A, Units 153-155, New York City Terminal Market, Bronx, New 
York. 


Complainant, Benjamin Signore & Sons, Inc., is a corporation whose 
address is 414 Hunts Point Terminal Market, Bronx, New York. 


Complainant, M. Singer’s Sons Corp., is a corporation whose address is 
261-263, Row B, New York City Terminal Market, Hunts Point, Bronx, 
New York. 


Complainant, Mr. Sprout Inc., is a corporation whose address is 266- 
268 Hunts Point Terminal Market, Bronx, New York. 


Complainant, Square Produce Co., Inc., is a corporation whose address 
is New York City Terminal Market, Units B 258-259A, Bronx, New 
York. 


Complainant, Martin Striks & Son, Inc., is a corporation whose ad- 
dress is Stores D, 415-416 Hunts Point Market, Bronx, New York. 


Complainant, Tomatoes, Inc., is a corporation whose address is New 
York City Terminal Market, 401-402 Row D, Bronx, New York. 


Complainant, M. Trombetta & Sons, Inc., is a corporation whose ad- 
dress is 102-104 New York City Terminal Market, Hunts Point & East 
Bay Avenues, Bronx, New York. 


Complainant, A. J. Trucco, Inc., is a corporation whose address is 343- 
344 New York City Terminal Market, Hunts Point, Bronx, New York. 
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Complainant, Vita-Wellbrock-Kearney, Inc., is a corporation whose 
address is Units 22-225 New York City Terminal Market, Hunts Point, 
New York, 


Respondent, John E. Russo Produce Co., Inc., is a corporation whose 
address is 2100 Park Street, Syracuse, New York. 


Respondent was licensed under the Act at the time of the transactions 
involved herein. The facts alleged in the formal complaint are hereby 
adopted as findings of fact of this order and constitute violations by re- 
spondent of Section 2 of the Act (7 U.S.C. 499b). 


Within 30 days from the date of this order, respondent shall pay to 
complainants, as reparation, the amounts stated below, which we find to 
be the amount of damage to which complainants are entitled as a result 
of the violations found herein, with interest thereon at the rate of 8 per- 


cent per annum. 


Complainants 
Albee Tomato Co., Inc., 


E. Armata, Inc., 

Ralph & Cono Comunale, 

Country Wide Produce Co., Inc., 
Craig-Ann Produce Co., Inc., 
Fierman Produce Exchange, Inc., 
Haral Fruit & Produce Co., Inc., 
Holiday Specialties, Inc., 

The Hothouse Products Corporation, 
Kleiman & Hochberg, Inc., 

Kleiman & Hochberg, Inc., 


Yeckes-Eichenbaum Division 


Harry Klein Produce Corp., 


Reparation Award 


$575.00, with interest thereon from May 


1, 1977, until paid. 


$1,441.20, with interest thereon 
June 1, 1977, until paid. 


$2,152.14, with interest thereon 
June 1, 1977, until paid. 


from 


from 


$252.00, with interest thereon from May 


1, 1977, until paid. 


$650.00, with interest thereon 
June 1, 1977, until paid. 


$569.00, with interest thereon 
June 1, 1977, until paid. 


$3,943.00, with interest thereon 
June 1, 1977, until paid. 


$770.44, with interest thereon 
June 1, 1977, until paid. 


$1,191.25, with interest thereon 
June 1, 1977, until paid. 


$824.00, with interest thereon 
June 1, 1977, until paid. 


$1,995.00, with interest thereon 
June 1, 1977, until paid. 


$7,366.25, with interest thereon 
June 1, 1977, until paid. 


from 


from 


from 


from 


from 


from 


from 


from 
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Complainants 


LGV Produce Corp., 


L.J.C. Produce Co., Inc., 


Leef-Brandt Produce Co., Inc., 


Manniello Bros. & Manniello, Inc., 


Al Nagelberg & Co., Inc., 


Morris Okun, Inc., 


Post & Taback, Inc., 


Prevor-Mayrsohn International, Inc., 


D. M. Rothman Co., Inc., 


Rothman Berry Distributors, Inc., 


Rubin Brothers, 


Shapiro & Cohen, Inc., 


Benjamin Signore & Sons, Inc., 


M. Singer’s Sons Corp., 


Mr. Sprout, Inc., 


Square Produce Co., Inc., 


Martin Striks & Son, Inc., 


Tomatoes, Inc., 


M. Trombetta & Sons, Inc., 


Reparation Award 
$170.00, with interest thereon from May 
1, 1977, until paid. 


$819.18, with interest thereon from 
June 1, 1977, until paid. 


$1,745.00, with interest thereon from 
June 1, 1977, until paid. 


$375.00, with interest thereon from 
June 1, 1977, until paid. 


$2,714.77, with interest thereon from 
June 1, 1977, until paid. 


$4,551.50, with interest thereon from 
June 1, 1977, until paid. 


$5,135.00, with interest thereon from 
June 1, 1977, until paid. 


$5,527.00, with interest thereon from 
June 1, 1977, until paid. 


$195.00, with interest thereon from 
June 1, 1977, until paid. 


$612.00, with interest thereon from 
June 1, 1977, until paid. 


$712.00, with interest thereon from May 
1, 1977, until paid. 


$525.00, with interest thereon from 
June 1, 1977, until paid. 


$88.00, with interest thereon from June 
1, 1977, until paid. 


$5,929.50, with interest thereon from 
June 1, 1977, until paid. 


$180.00, with interest thereon from 
June 1, 1977, until paid. 


$40.00, with interest thereon from May 
1, 1977, until paid. 


$832.25, with interest thereon from 
June 1, 1977, until paid. 


$3,642.00, with interest thereon from 
June 1, 1977, until paid. 


$555.00, with interest thereon from 
June 1, 1977, until paid. 
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Complainants Reparation Award 
A. J. Trucco, Inc., $180.00, with interest thereon from 
June 1, 1977, until paid. 


Vita-Wellbrock-Kearney, Inc., $165.00, with interest thereon from July 
1, 1977, until paid. 


Copies hereof shall be served upon the parties. 


(No. 18,565) 


MILTON J. MARK, INC. v. MAUNAWILI PRODUCE, INC. PACA Docket No. 
2-3767. Decided June 14, 1978. 


Consignee—failure to meet duty in effort to sell—Damages—measure of— 
Reparation awarded 


Where respondent accepted the onions on consignment and failed to meet its duty in the 
sale thereof, respondent is liable to complainant for damages in the amount of 
$2,055.07 for which reparation is awarded. Additional reparation of $308.95 for 
fees and expenses in connection with the oral hearing is also awarded complainant 
against respondent with interest. 


Dennis Becker, Presiding Officer. 
Yale H. Smulyan, San Francisco, CA, for complainant. 
Nathaniel Y. T. Lum, Honolulu, HI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In a formal 
complaint filed against respondent on March 28, 1975, * complainant 


* The informal complaint was filed on June 14, 1974. 
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seeks reparation in the amount $11,400.00, less certain expenses in- 
curred by respondent in the amount of $3,406.22, for a balance of 
$7,993.78, which complainant alleges is due to it from respondent by 
virtue of two consignments to respondent of onions made in March, 
1974 and April, 1974. 


A copy of the Department’s Report of Investigation relating to the 
complaint was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto denying li- 
ability to the complainant, and asserting a counterclaim in the amount 
of $2,171.81. Respondent having requested that an oral hearing be held 
in this matter, such hearing was held in Honolulu, Hawaii on April 22, 
1976. A brief was filed on behalf of complainant, and a trial brief was 
filed on behalf of respondent. In addition, both parties filed claims for 
reimbursement of fees and expenses. 


FINDINGS OF FACT 


1. Complainant, Milton J. Mark, Inc., is a California corporation with 
a business address at P. O. Box 77522, San Francisco, California 94107, 
and which at the time of the transactions involved in the complaint was 
licensed pursuant to the provisions of the Act. 


2. Respondent Maunawili Produce, Inc., is a Hawaii corporation with 
a business address at 914 Kaaahi Place, Honolulu, Hawaii 96817, and 
which at the time of the transactions involved in the complaint was li- 
censed pursuant to the provisions of the Act. 


3. On or about March 8, 1974, complainant shipped from Oakland, 
California to Honolulu, Hawaii, in interstate commerce, on board a Mat- 
son Lines vessel, the SS “Progress”, a van load of dried yellow onions 
(Jumbos) containing 580 sacks in Van No. 81212. 


4. On or about April 12, 1974, complainant shipped from Oakland, 
California to Honolulu, Hawaii, in interstate commerce, on board a Mat- 
son Lines vessel the SS “Enterprise”, a van load of dried yellow onions 
(Jumbos) containing 700 sacks, in Van No. 60284. 


5. Both van loads of onions, as set forth in paragraphs 3 and 4 above, 
were perishable agricultural commodities grown and harvested in the 
State of Washington in late December, 1973 or early January, 1974. 


6. On or about March 12, 1974, respondent rejected the van load of 
onions referred to in paragraph 3, above. After discussions with A. A. 
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Lemos of Auburn, California, it accepted the van on consignment for the 
account of complainant, and made arrangements to have such onions 
stored at Ed’s Produce, Inc., Honolulu, Hawaii. 


7. On or about April 18, 1974, respondent rejected the van load of 
onions referred to in paragraph 4, above. After discussions with A. A. 
Lemos of Auburn, California, it accepted the van on consignment for the 
account of complainant, and made arrangements to have such onions 
stored at Ed’s Produce, Inc., Honolulu, Hawaii. 


8. Respondent did not solicit the delivery of either van load of onions 
involved herein. Complainant voluntarily, and of its own volition, upon 
the representations of a third party, A. A. Lemos, of Auburn, California, 
that the onions might be disposed of in Hawaii, shipped such onions to 
respondent. Upon notification that the van loads of onions were at the 
Matson Company’s docks, respondent sought to determine how they ar- 
rived there. Mr. Lemos told respondent that complainant needed to find 
an outlet for them, and requested that respondent undertake to find 
buyers for the van loads if it could. Respondent, in order to do a favor for 
Mr. Lemos, agreed to do the best it could. 


9. Complainant shipped the onions to respondent because it was the 
end of the marketing season for Washington grown onions, and it had 


had such onions in its possession for a prolonged period, and could not 
wait any longer to dispose of them. As such, they were distress merchan- 
dise. The condition of the onions upon their arrival in Honolulu, Hawaii 
has been shown to be of deteriorating quality in that they had mold and 
were soft. 


10. Respondent, after taking the onions on consignment, made some 
efforts to find buyers for the two loads of onions. However, there was a 
glut of onions in Hawaii in the spring of 1974, and the Washington 
grown onions were in competition with fresher onions being delivered 
from Texas. Consequently, respondent did not find a buyer for the on- 
ions. Eventually, in early June 1974, respondent dumped both lots be- 
cause they had deteriorated so badly that no market could be found. 


11. The onions had commercial value upon their arrival, and respond- 
ent could have found an outlet for them had it made a diligent effort to 
do so. Mr. Lemos, in an event not a part of this proceeding, paid com- 
plainant $5.00 per sack for the first van of onions in early March, 1974. 
Given the subsequent history of the onions involved herein, their deter- 
iorating condition on arrival in Hawaii, and the glut of onions in that 
market along with a lack of helpful evidence as to market price, $3.00 
per sack for each van was the reasonable market price for the onions dur- 
ing the period they were commercially utilizable. Therefore, complain- 
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ant suffered damages of $3,840.00 as a result of respondent’s failure to 
perform its fiduciary duty arising out of its undertaking to sell the goods 
for complainant’s account, less certain related costs of handling. 


12. Respondent incurred costs in the handling of the two shipments 
of onions in a total amount of $2,171.81, which costs reflect shipping 
costs, dock handling costs, freight and storage charges with respect to 
the two lots of onions. 


13. An informal complaint was filed on June 14, 1974, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


This case arises because complainant, seeking an outlet for onions it 
had on hand, shipped two van loads to Hawaii from California in the be- 
lief that there might be a market outlet for such onions despite the fact 
respondent had not asked for them or made any representations as to its 
ability to sell them. Given the facts that the onions had been harvested 
no later than early January 1974, complainant desperately needed to get 
rid of them, and it was the end of the marketing season for Washington 
grown onions, with resulting competition from Texas onions, the two 
lots were in effect distress merchandise. The evidence makes clear that 
respondent first rejected the two lots, and then took them on consign- 
ment for complainant’s account to accommodate Mr. Angelo A. Lemos, 
Auburn, California, a broker of perishable agricultural commodities, 
with whom respondent frequently dealt. Thus, upon accepting delivery, 
respondent also assumed an obligation as a consignee of the onions to 
make a reasonable effort to dispose of them in commercial channels for 
complainant as the consignor. United Food & Produce Co. v. Western 
Packing Co., 22 A.D. 828 (1953). 


The record reflects that respondent made some efforts to sell the two 
lots of onions in issue. However, respondent was not particularly dili- 
gent in its efforts to do so, and failed to meet its duty to exercise reason- 
able care, skill and diligence in performing the duties of a consignee, 
thereby rendering itself liable for damages. 


Complainant sought to show market value through the introduction in 
the record of copies of the “Fresh Fruit And Vegetable Market News” 
during the applicable period, which documents purported to show 
market price for onions in Hawaii. However, the prices reflected in those 
documents made no reference to Washington grown onions, the record 
shows that Jumbo onions were not preferred in Hawaii, the record fur- 
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ther shows that Texas grown onions were the desired type of onions by 
March 1974, and most importantly complainant failed otherwise to 
prove the condition of the two shipments of onions at the time of arrival. 
These factors virtually negate complainant’s efforts. Therefore, this tri- 
bunal must impute reasonable market value based on the record before 
it. There is on this record no direct evidence to rely on, thus necessitat- 
ing an approximation as to value based on the circumstances surround- 
ing the transactions. For an unexplained reason, at one point Mr. Lemos 
paid complainant $5.00 per sack for the first van of onions, thereby es- 
tablishing the upper limits for the value that should be ascribed. Since 
all commodities must be assumed to have some commercial value until 
they deteriorate to the point they can no longer be sold, a value less than 
$5.00 per sack should be assigned. Given the glut of dried, yellow onions 
in Hawaii in April and May 1974, the deteriorating condition of the on- 
ions upon arrival, and complainant’s failure to show actual market prices 
in Hawaii for Washington onions during the period in issue, we find that 
the fair market value was $3.00 per sack, for a total value of $3,840.00, 
and that respondent is liable to complainant for this amount less ex- 
penses for handling the goods. ” 


We arrive at the $3.00 per sack figure by applying complementary 
principles of law. First, the transaction is analagous to a rejection and 
subsequent salvage sale. Under such circumstances, as contemplated by 
U.C.C. 2-603, when goods “are perishable or threaten to decline in value 
speedily”, the effort required to find an outlet is merely a good faith ef- 
fort. Respondent failed to meet its obligation in this regard. However, 
the condition of the onions upon arrival in Hawaii was such that re- 
spondent effectively needed to make a salvage sale, thereby showing 
they had a diminished market value. Since U.C.C. 1-106 (see Comment 
1) contemplates that an aggrieved party shall only receive compensable 
damages, and that compensatory damages are at best approximate, 
rather than “calculable with mathematical accuracy”, it is incumbent on 
this tribunal to attempt to impute reasonable market value. In arriving 
at an approximation of damages it is only fair that care should be taken 
that any error resulting from the inherent imprecision of an approxima- 
tion inure to the detriment of the party having the burden of proof as to 
damages. In this case that party is complainant. The circumstances of 


* We find further guidance in this regard by the Market News for San Francisco and 
Hawaii during this period. The price of 50 pound sacks of dried, yellow onions dropped 
from $6.00-6.50 the second week of March, 1974 to $3.00-3.25 per sack by the second week 
of April, 1974, in San Francisco. The evidence also shows that the price for dried yellow 
Northwest onions (50 pound sacks) in Hawaii was dropping fast in April, 1974. On April 
10, 1974, the range was $9.00-10.50 per sack. By April 19, 1974, it had dropped to $8.00- 
9.00. This factor further bolsters our finding that $3.00 per sack was an appropriate price. 
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their shipment, their status as distress merchandise, the glut of onions 
in Hawaii and the unrebutted evidence of their condition on arrival, 
cause this tribunal to conclude, albeit without mathematical precision, 
that $3.00 per sack was a reasonable price for the onions. 


Expenses were claimed by respondent in the amount of $2,171.81, 
which it incurred in the amount of $1,612.53 for shipping costs, $54.88 
for dock handling costs, $117.52 for unloading and $386.88 for storage 
charges with respect to the two van loads of onions. The shipping, dock 
handling and unloading charges should be subtracted from the 
$3,840.00 constructive market value, leaving $2,055.07 due from re- 
spondent to complainant. Since respondent should have sought to sell 
the onions as soon as possible after their receipt, the storage costs are 
disallowed as unnecessary. Constructively, accountings should have 
been rendered no later than early May 1974. Respondent’s failure to pay 
such amount is a violation of section 2 of the Act for which reparation 
should be awarded with interest. 


Complainant, as the prevailing party, is also entitled to an award of 
fees and expenses. 


Complainant filed a claim for fees and expenses in the total amount of 
$1,288.95. The claim form lists attorney’s services performed as 17.25 
hours at $70 per hour, including preparation of the post-hearing brief. 
Other expenses are $81.45 in connection with a deposition. Fees for the 
preparation of pleadings and a post-hearing brief may not be reim- 
bursed. (See 7 CFR 17.19 (d) (2) for fees and expenses which are compen- 
sable.) Therefore, only those fees attributable to complainant’s attor- 
ney’s services regarding the taking of a deposition, and the expenses 
incidental thereto, may be reimbursed. These amount to $227.50 attor- 
ney’s fees for 3.25 hours services at $70.00 per hour, and $81.45 inci- 
dental expenses, for total fees and expenses of $308.95. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,055.07, with interest thereon at the rate 
of 8% per annum from June 1, 1974 until paid; and further reparation 
in the amount of $308.95 as fees and expenses, with interest thereon at 
the rate of 8% per annum from the date of this order, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,566) 


EARL J. WALKER v. GEORGIA VEGETABLE Co., INC. PACA Docket No. 
2-4535. Decided May 24, 1978. 


Accounting — failure to make — Condition — failure to submit evidence of 
— Damages — failure to show — Contract price — failure to pay — Repara- 
tion awarded 


Where respondent accepted the peppers in issue and failed to show damages and to submit 
evidence of condition, respondent is liable to complainant for the full contract price 
in the amount of $2,563.00, for which reparation is awarded complainant with in- 
terest. 


Lowell Stanley, Presiding Officer. 
Carrol Russel, Blacksbeat, GA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). By a formal 
complaint filed on November 11, 1976, complainant seeks reparation 
from respondent in the amount of $2,563.00 alleged to be due as the pur- 
chase price of two loads of bell peppers sold to respondent in or in con- 
templation of interstate commerce on or about June 21 and June 22, 
1976. 


A copy of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the report of in- 
vestigation was served upon complainant. Respondent filed an answer to 
the complaint on February 25, 1977 denying liability to complainant. 


Since the amount involved in this proceeding is under $3,000.00, the 
issues were submitted in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the Rules of Practice. Pursuant to 
such procedure both complainant and respondent were given an oppor- 
tunity to file sworn statements in support of their respective conten- 
tions. Neither party did so. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Earl J. Walker, is an individual whose address is 
Route #1 Box 208, Blackshear, Georgia. 


2. Respondent, Georgia Vegetable Co., Inc., is a corporation whose ad- 
dress is P.O. Box 487, Tifton, Georgia. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On or about June 21, 1976, complainant, by oral contract, sold to 
respondent in contemplation of shipment in interstate commerce, bell 
peppers, a perishable agricultural commodity, as reflected by respon- 
dent’s Purchase Order No. 6166, which states in pertinent part: 


(Bushels) 
No. Item Unit Price Extension 
195 Large Pepper $4.00 $ 760.00 
125 Med. Pepper 2.00 250.00 
55 Small Pepper 1.00 55.00 


$1,085.00 


Upon arrival of the produce as destination respondent accepted the 
commodity. 


4. On or about June 22, 1976, complainant, by oral contract sold to re- 
spondent in contemplation of interstate commerce, bell peppers, a per- 
ishable agricultural commodity, as reflected by respondent’s purchase 
order No. 6733, which states in pertinent part: 


(Bushels) 
No. Item Unit Price Extension 
306 Large Pepper $4.00 $1,224.00 
103 Med. Pepper 2.00 206.00 
48 Sm. Pepper 1.00 48.00 


$1,478.00 


Upon arrival of the produce at destination respondent accepted the 
commodity. 


5. Respondent later shipped 444 bushels of large grade peppers which 
it claims are incident to this transaction, to the Kroger Company in 
Cleveland, Ohio, in interstate commerce. The Kroger Company rejected 
the peppers, and respondent consigned them to J. F. Sanson and Son Co. 
in Cleveland, Ohio. Respondent also dumped 228 bushels of medium 
peppers. Respondent dumped 103 bushels of small peppers, 54 of which 
had been sent to and then returned from G & L Produce Co. in Forest 





926 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 924 


Park, Georgia. Respondent also sent 57 bushels of large peppers to the 
same G & L Produce Co. which were accepted. 


6. Respondent has paid complainant no money in connection with 
these transactions. 


7. The formal complaint was filed on November 11, 1976, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that it shipped to respondent’s place of business 
the bell peppers called for in the oral contracts, and as reflected by re- 
spondent’s purchase orders. Complainant contends that, upon arrival, 
respondent accepted the bell peppers, and has since failed to make pay- 
ment thereon. 


Respondent contends that it received the loads of bell peppers from 
complainant, but that payment was contingent on the bell peppers being 
accepted by respondent’s customers. Respondent contends that com- 
plainant’s shipments “were taken in on a favor basis”. Respondent con- 
tends that “No agreement of definite price was settled at time of deliv- 
ery” to respondent. Respondent contends that “no violation has been 
committed by Georgia Vegetable Company (respondent) since the pep- 
pers were accepted on a favor basis to the Grower (complainant) and that 
every possible effort was made to get a Marketing return on the Ship- 
ments.” Respondent contends “that since no return was received on the 
Sale of the Peppers and a monetary loss, equal to or above that of the 
Complainant, was suffered by the Respondent, no compensation is due 
said Complainant.” 


The evidence indicates that there was a contract between complainant 
and respondent to purchase two loads of bell peppers at a total price of 
$2,563.00. The evidence shows the bell peppers were sent to respondent 
in this case. Respondent was the primary receiver, a reflected by respon- 
dent’s own purchase orders. Contrary to respondent’s claim, the evi- 
dence indicates that this was a firm contract between complainant and 
respondent. Firm prices for the various sizes of peppers were written on 
respondent’s purchase orders, and no other conditions -were affixed 
thereto. ' Therefore, respondent had the responsibility for accepting, or 
reasonably rejecting delivery upon arrival. 


* Both parties submitted copies of the purchase orders. For No. 6773, complainant’s copy 
showed no conditions whereas respondent’s copy had the words “if okay,” added. Since 
they were not on complainant’s copy, we conclude they were added after the transaction. 
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Under 7 CFR 46.2 (cc), respondent must make a rejection of a perish- 
able agricultural commodity within a reasonable time. In this case, re- 
spondent did not make a rejection at all. Respondent accepted the load, 
and then attempted to sell them in the course of interstate commerce to 
other buyers. 


Having concluded that respondent accepted delivery of the bell pep- 
pers upon arrival, it follows that by accepting the shipment, respondent 
became liable for the contract price, subject to respondent’s claim of 
damages for breach of contract on the part of complainant. The burden 
of proving both a breach and damages is on the respondent. Rocky Ford 
Distributing Co. v. Angel Produce Co., 29 A.D. 93 (1970). 


No federal inspection was made of the bell peppers upon arrival at re- 
spondent’s place of business, and no dump certificate has been placed in 
evidence regarding the condition of the bell peppers upon dumping, nor 
has other probative evidence been submitted. Respondent has submitted 
no accounting regarding its damages in this action. Since respondent has 
submitted no evidence regarding the condition of the bell peppers, and 
has shown no damages, it is liable for the full amount of the purchase 
price. Stockton Tomato Co., Inc. v. Albee Tomato Co., Inc., 28 A.D. 1051 
(1969). 


We conclude that respondent’s failure to pay complainant the full pur- 


chase price for the bell peppers was a violation of section 2 of the Act. 
Complainant should be awarded reparation in the amount of $2,563.00 
with interest. 


Within 30 days from the date of this decision, respondent shall pay to 
complainant, as reparation, the sum of $2,563.00 with interest thereon 
at the rate of 8 percent per annum from August 1, 1976, until paid. 


Copies of this order shall be served upon the parties 
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(No. 18,567) 


ROGERS BROTHERS FOOD Co. v. SHIPPER’S SERVICE Co., INC. PACA Doc- 
ket No. 2-4321. Decided May 25, 1978. 


Rejection — failure to inform principal of — Broker — breach of duty by — 
Damages — measure of — Reparation awarded 


Where respondent breached its duty as broker in failing to inform its principal of rejection 
by the buyer of the produce, respondent is liable to complainant, the principal here- 
in, for damages in the amount of $3,359.50, for which reparation is awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $3,811.00 in connection with a 
shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. 


An oral hearing was held in Denver, Colorado, on January 17, 1977, at 
which neither party was represented by legal counsel. At the hearing, 
two witnesses testified on behalf of complainant, and one on behalf of re- 
spondent. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Rogers Brothers Food Co., is a corporation whose ad- 
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dress is P.O. Box 2188, Idaho Falls, Idaho. 


2. Respondent, Shipper’s Service Co., Inc., is a corporation whose ad- 
dress is 185 Denargo Market, Denver, Colorado. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 


3. On November 6, 1975, Mr. Archibald, a representative of complain- 
ant, received a telephone call from Mr. Ripley, a representative of re- 
spondent, in which Mr. Ripley stated that respondent, acting as broker, 
desired to purchase a truckload of potatoes for V. Famularo & Sons 
(hereinafter, Famularo). Mr. Ripley stated, at first, that Famularo would 
only accept the potatoes if they were shipped by Saturday, November 8, 
1975. After Mr. Archibald indicated that complainant could not meet 
these terms, Mr. Archibald and Mr. Ripley agreed that the potatoes 
would be shipped the following week. The agreed upon contract price 
was $5,404.50 for 430 hundredweight of potatoes, including brokerage 
of $.15 per hundredweight, F.O.B. 


4. On Tuesday, November 11, 1975, the potatoes were shipped from 
Idaho to Famularo in Denver, where they arrived on November 13. Upon 
their arrival, Famularo informed respondent that it was rejecting the po- 
tatoes, since they had not been shipped by the previous Saturday. At 
that time, respondent did not notify complainant of Famularo’s rejec- 
tion. 


5. After the potatoes were rejected, respondent resold them to a num- 
ber of buyers. 


6. Complainant first became aware that Famularo had rejected the 
potatoes on January 29, 1976, when it called Famularo after repeated 
requests for payment had gone unanswered. Subsequently, complainant 
made several telephone calls to respondent demanding payment, and re- 
ceived from respondent an account of sales dated February 10, 1976, ac- 
companied by a check for $1,623.50, which complainant accepted as par- 
tial payment. 


8. A formal complaint was filed on April 23, 1976, which was within 
nine months from the time the cause of action herein accrued. Respon- 
dent has since remitted to complainant an additional $400.00. Com- 
plainant has since paid freight charges of $430.00 to the carrier involved 
in the transaction. 


CONCLUSIONS 


Complainant claims that respondent violated section 2 of the Act by 
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failing to comply with its duties as a broker with respect to a contract it 
purportedly arranged with Famularo, causing complainant to experience 
a financial loss. Complainant’s original claim of $3,781.00 was later 
amended at the oral hearing to $3,811.00; $5,404.50 for the 430 hun- 
dredweight of potatoes contracted for, including $.15 per hundred- 
weight brokerage, plus $430.00 for freight, less $2,023.50 remitted by 
respondent. Respondent denies any liability to complainant, contending 
that it acted in complainant’s best interest when it resold the potatoes 
after Famularo had rejected them because they had been shipped later 
than called for by the contract. Respondent asserts that it has forwarded 
to complainant all the proceeds it has been able to obtain from the buy- 
ers of the resold potatoes, and will continue to do so. 


The basic legal issue in this action is whether respondent failed to per- 
form its duties as a broker. If so, respondent is liable to complainant for 
the resulting damages. Florida Tomato Packers, Inc. v. New England To- 
mato Company, Inc. and/or Frank A. Morello, 32 A.D. 488 (1973); Rob- 
ert Fierro v. E. M. Hall, 17 A.D. 576 (1958). The burden of proving such 
failure rests with complainant. 


The duties of a broker are extensively set forth in section 46.28 of the 
Department’s regulations (7 CFR 46.28). Section (a) thereof reads, in 
pertinent part, as follows: 


The function of a broker is to negotiate, for or on behalf of others, valid and 
binding contracts. A broker who fails to perform any specification or duty, ex- 
press or implied, in connection with any transaction is in violation of the act 
and is subject to the penalties specified in the act and may be held liable for 
damages which accrue as the result thereof. It shall be the duty of the broker to 
fully inform the parties concerning all of the terms and conditions of the pro- 
posed contract. After all parties agree on the terms and the contract is effected, 
the broker shall prepare in writing and deliver promptly to all parties a prop- 
erly executed confirmation or memorandum of sale setting forth truly and cor- 
rectly all of the essential details of the agreement between the parties, . . . The 
broker who does not deliver copies of these documents to all parties invcolved 
in the transaction is failing to perform his duties as a broker ... The broker 
should advise his principal promptly of rejection by the buyer... . 


At the oral hearing, Mr. Ripley, for respondent, testified as to what 
Famularo indicated its needs were regarding the shipment of potatoes 
that are the subject of this action: “. . . [Ripley] The request was for ship- 
ment by November 8th, 1975. Q [Presiding Officer Barron] The re- 
quest from Famularo to you was that Rogers Brothers was to ship the 
potatoes on November 8th or Famularo didn’t want them? A That’s 
right.” (Tr. p. 45) During his November 6, 1975, telephone conversation 
with Mr. Ripley, Mr. Archibald stated that complainant could not ship 
the potatoes by Saturday, November 8. Mr. Ripley then agreed that the 
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shipment could take place the following week. While there is a dispute 
over whether the agreed upon date for shipment was Monday, November 
10, or the “first part of the week” (which, according to section 46.43 of 
the regulations (7 CFR 46.43) would include Tuesday, November 11, 
when the potatoes actually were shipped), the respondent states in para- 
graph 4 of its answer that Famularo rejected the potatoes because they 
had been shipped on Monday, and it (Famularo) had managed to obtain 
other potatoes shipped on Saturday. Therefore, it is apparent that re- 
spondent failed to comply with Famularo’s instructions when it ar- 
ranged a purported contract with complainant providing that shipment 
could occur subsequent to November 8, which failure eventually led to 
Famularo’s rejection. Thus, complainant has sustained its burden of 
proving that respondent violated its duties as a broker by failing to nego- 
tiate a valid and binding contract. 


Moreover, it is clear from the record that respondent did not properly 
perform its duties in other ways as well. Although respondent asserts 
that it sent a confirmation of sale to complainant, which complainant de- 
nies, and one to Famularo, it never produced the confirmation during 
the course of this proceeding, although it was given many opportunities 
to do so. We are, therefore, compelled to conclude that such confirma- 
tion was never issued, a violation of the regulations. In addition, respon- 
dent admits, through the testimony of Mr. Ripley, that contrary to the 
regulations, it did not inform complainant that Famularo had rejected 
the shipment: 


Q [Presiding Officer Barron] And you asked Famularo if they would accept 
the potatoes? 


A [Ripley] I asked him, please if he would accept the potatoes. 
Q And did he? 
A No. 


Q_ Since you were under the impression that these potatoes did not meet con- 
tract specifications, why then did you not immediately call Rogers Brothers 
and so inform them? 


A ...I should have called Rogers Brothers instead of taking them off the 
truck... .(Tr. p. 62) 


The damages claimed by complainant, $3,811.00, are accepted as the 
damages resulting from respondent’s breach of duty, except that they 
must be reduced by the brokerage fee included therein of $.15 per hun- 
dredweight, or $451.50. Complainant’s total damages are, thus, 
$3,359.50, and respondent’s failure to pay such sum is a violation of sec- 
tion 2 of the Act for which reparation should be awarded, with interest. 
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Since complainant never submitted a claim for fees and expenses, 
none will be awarded. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,359.50, with interest thereon at the rate 
of 8 percent per annum, from December 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,568) 


SUN QUEEN GROWERS, INC., v. MENDELSON-ZELLER COMPANY, INC. 
PACA Docket No. 2-4210. Decided May 25, 1978. 


Additional contract term — change of place for acceptance and shift of risk 
of loss — Proposal — liability to seller not altered by 


Where the respondent’s additional contract term materially alters the contract, it is a pro- 
posal and is not a part of the contract (U.C.C. 2-207 (2) ). Therefore, respondent’s li- 
ability to complainant is not ended with acceptance at the packing house. 


Contract for uncontaminated lemons for export to Japan — breach of — 
Express warranty — failure to conform to — Damages — measure of for 
breach of warranty — Reparation awarded 


Where respondent breached the contract as found herein, respondent is liable to complain- 
ant for damages exceeding the contract price in a total amount of $3,860.43, for 
which reparation is awarded complainant with interest. 

Prevailing party — award of fees and expenses to 

Complainant, the prevailing party herein, is entitled to recover fees and expenses incurred 
in connection with the oral hearing. Additional reparation of $874.00 therefor is 
awarded complainant against respondent with interest. 


Counterclaim — dismissal of 


Where respondent’s counterclaim is without merit, the counterclaim is dismissed. 
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Lowell Stanley, Presiding Officer. 
Joseph Martori, Phoenix, AZ, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “Act”. A timely complaint was filed on January 20, 
1976, in which complainant sought a reparation award against respon- 
dent in the amount of $3,860.43. This amount was subsequently 
amended at the oral hearing to $9,110.43, which complainant alleges is 
due and owing in connection with a shipment of 1,000 cartons of lemons 
in foreign commerce. On February 9, 1976, a copy of the complaint and a 
copy of the report of investigation prepared by the Department were 
served upon respondent. On February 20, 1976, respondent filed an an- 
swer and a counterclaim thereto, denying the substantive allegations of 
the complaint and seeking a reparation award against complainant in 
the amount of $8,800 in connection with the same load of lemons. On 
September 20, 1976, an oral hearing was held in San Francisco, Califor- 
nia. Complainant was represented by counsel, respondent was not. Two 
witnesses appeared on behalf of complainant and two witnesses ap- 
peared on behalf of respondent. Complainant and respondent filed 
briefs. 


FINDINGS OF FACT 


1. Complainant, Sun Queen Growers, Inc., is a corporation whose ad- 
dress is 1545 Wilshire Blvd., Los Angeles, California. 


2. Respondent, Mendelson-Zeller Co., Inc., is a corporation whose ad- 
dress is 450 Sansome Street, San Francisco, California. 


3. At the time of the transactions involved herein, respondent and 
complainant were licensed under the Act. 
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4. On or about May 22, 1975, in contemplation of foreign commerce 
complainant and respondent entered into an oral agreement, later con- 
firmed in writing, as reflected by complainant’s purchase order, dated 
May 22, 1975, whereby respondent was to sell to complainant 1,000 car- 
tons of fresh lemons, being a perishable agricultural commodity, at the 
agreed price of $8.80 per carton for a total sale price of $8,800. 


5. The purchase order said, in pertinent part: 


Commodity: FRESH LEMONS FROM VENTURA, AMERICAN GOLD 
BRAND 


Quantity: 1,000 CARTONS OF LEMONS, .... 


Price: LEMONS: FOR P. H. PACOIMA $8.80 PER CARTON DIPH- 
ENYL PAPER: NO EXTRA CHARGE 


Shipment: LEMONS TO BE PICKED UP BY STACEY TRANSPORTA- 
TION AT APPROX. 9:00 A.M. ON WEDNESDAY MAY 28TH 
FOR SHIPMENT BY COMMERCE V-28 (SEA-LAND VAN). 
DIPHENYL PAPER TO BE PICKED UP AT THE P.H., 
PACOIMA ON TUESDAY MAY 27TH. 


Payment: NET CASH WITHIN 30 DAYS 
NOTE: OUR CUSTOMER WILL PAY SUN QUEEN AFTER THESE 
LEMONS PASS INSPECTION FOR CHEMICALS IN JAPAN. 


Remarks: THESE LEMONS MAY NOT BE CONTAMINATED BY ANY 
CHEMICAL WHATSOEVER, (I.E. OPP, TBZ, SUPP, 24D). 
THEY ARE TO BE WASHED IN CLEAR WATER ONLY AND 
NATURAL WAXED. 


6. On or about June 2, 1975 complainant received a copy of its May 
22 purchase order, dated as accepted on May 27, 1975 with an additional 
term added at the bottom by respondent: 


THIS ORDER IS ACCEPTED BASIS “FINAL ACCEPTANCE AT PACKING 
HOUSE.” 


7. An invoice was issued from respondent to complainant, dated May 
30, 1975 which said in pertinent part: 


Sold to: Sun Queen 
Export to Japan 
Date Shipped: 5 2875 
Quantity: 1000 
Description: CTN’ AMERICAN GOLD LEMONS 
Unit Price: $8.80 
Amount: $8,800 FOB. 
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8. The lemons were loaded by respondent on May 28, 1975, into Sea- 
Land container No. 22137 and hauled by the Stacey Transportation 
Company at the Far West Citrus Company located at 1072 Sutter 
Street, Pacoima, California, for delivery to complainant at Sea-Land 
Services located at 669 Panorama Drive, Long Beach, California. 


9. Complainant shipped the lemons on May 28, 1975, from Long 
Beach, California, in foreign commerce to the Port of Shimizu, Japan. 
Upon arrival of the lemons in Japan, the lemons were found with excess 
residue of the chemical Thiabendazol (TBZ), upon examination by the 
Japan Food Hygiene Association as evidenced by a certificate No. 
5-3499 issued on June 13, 1975, certified by T. Takano M. D. Director, 
Institute of Food Hygiene, Japan Food Hygiene Association. The said 
commodity was subsequently embargoed by the Japanese Government. 


10. Complainant arranged for reshipment of said lemons to Hong 
Kong for sale on a consignment basis. 


11. Complainant has made no payment to respondent in connection 
with this transaction. 


12. The formal complaint was filed on January 20, 1976, within nine 
months after the cause of action accrued. 


13. The counterclaim was filed on February 20, 1976, within nine 
months after the cause of action accrued. 


CONLUSIONS 


There is no question that respondent knew that complainant pur- 
chased these lemons solely for shipment to Japan, as reflected by testi- 
mony at the hearing and the May 22, 1975 purchase order. Complainant 
contends that the contract called for the lemons to be free from contam- 
ination by chemicals, so that it would meet the entrance requirements of 
Japan, and that because respondent did not provide such chemical-free 
lemons, respondent is in breach and is liable to complainant for damages 
caused by such breach. 


Respondent maintains that its addition to the purchase order (Finding 
of Fact No. 6) made the sale a “dock acceptance” and that respondent’s li- 
ability to complainant ended when the lemons were accepted at com- 
plainant’s packing house. 


We must determine the answer to the questions: 1. What was the na- 
ture of the contract? 2. Was that contract breached? 3. What are the 
damages? 
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1. What was the nature of the contract? 


Upon examination of the purchase order, respondent’s invoice, and 
testimony at the hearing, we conclude that the contract was for 1000 
cartons of un-contaminated lemons for export to Japan. Upon examina- 
tion of the record we conclude that there was a verbal agreement prior to 
the purchase order and that the purchase order reflected that agree- 
ment. 


Complainant’s original purchase order was subsequently returned to 
complainant by respondent, with an additional term: “THIS ORDER IS 
ACCEPTED BASIS ‘FINAL ACCEPTANCE AT PACKING HOUSE.” 
U.C.C. § 2-207 (2) provides with regard to additional terms: 


The additional terms are to be construed as proposals for addition to the con- 
tract. Between merchants such terms become part of the contract unless: 


(a) The offer expressly limits acceptance to the terms of the offer; 
(b) They materially alter it; or 


(c) Notification of objection to them has already been given or is 
given within a reasonable time after notice of them is received. 


Thus under the U.C.C., the additional term is considered a proposal for 
an addition to the contract. We must determine whether that term mate- 


rially altered it. We conclude that it did. The additional term changed 
the place of acceptance of the goods and shifted the risk of loss for non- 
acceptance of the fruit in Japan from respondent to complainant. The in- 
voice did not include the additional term and merely called for a regular 
FOB sale. We find that respondent’s additional term is not a part of the 
contract. 


2. Was the contract breached? 


We have concluded that, the contract provided that the lemons were 
intended for shipment to Japan and were to be free of chemical contam- 
ination. Upon arrival in Japan the lemons were found to be contam- 
inated with TBZ and were rejected by the Japanese authorities. We find 
that an express warranty was created by the respondent that the lemons 
be chemical free, as reflected in the purchase agreement. U.C.C. 2-313 
provides: 


(1) Express warranties by the seller are created as follows: 


(b) Any description of the goods which is made part of the basis of the bargain 
creates an express warranty that the goods shall conform to the description. 
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We conclude that there was a material breach of the contract regard- 
ing the express warranty that the lemons would be free of chemicals. 
The presumption of reliability of the report by the Japanese Fruit Hy- 
giene Association stating that on their arrival in Japan the lemons were 
found to be contaminated with TBZ, has not been effectly contradicted. 
By breaching the contract, respondent is in violation of section 2 of the 
Act. 


3. What are the damages? 


Complainant accepted the lemons and is therefore liable for the pur- 
chase price less damages. By the same token complainant is entitled to 
reparation for any damages in excess of purchase price. U.C.C. 2-714 (2) 
provides: 


The measure of damages for breach of warranty is the difference at the time 
and place of acceptance between the value of the goods accepted and the value 
they would have had if they had been as warranted, unless special circum- 
stances show proximate damages of a different amount. 


For the value of the lemons if they had been as warranted we will, in 
the absence of evidence in the form of market quotations, use the con- 
tract price of $8,800, plus freight to destination in Japan of $2,816.25. 
For the value of the lemons accepted, we will use the gross proceeds of 
the resale in Hong Kong (since the lemons could not be resold in Japan) 
less expenses of the resale. The gross proceeds of the resale in Hong 
Kong were HK $4,920.50 (Hong Kong dollars). Allowable expenses were 
HK $321.55 for coolie, HK $227.30 for commission, HK $196.80 for 4% 
handling, HK $250.00 for loading, and HK $135.00 for container deliv- 
ery, leaving a net amount of HK $3,789.85. At a conversion rate of 
5.045 (the rate used by the Hong Kong consignee and accepted by com- 
plainant) this results in a net amount of U.S. $751.21 (U.S. Dollars). 
Ocean freight to Hong Kong was U.S. $1,655.39. Trucking fees of U.S. 
$120 and documentation of U.S. $20.00 were also incurred. The result 
was a net loss of $1,044.18. Complainant’s damages therefore equal the 
total of this deficit and the contract price plus freight, or $12,660.43, or 
an excess of damages over contract price of $3,860.43. 


We will not allow lost profits, as claimed by complainant ($5,000) be- 
cause there is not adequate evidence regarding it in the original com- 
plaint or in the testimony. We will not allow lost business opportunity, 
as claimed by complainant, ($250) because it is speculative and cannot be 
adequately determined. 


We conclude therefore that complainant is due a total of $3,860.43 
from respondent. Respondent’s failure to pay this amount to complain- 
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ant is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. Respondent’s counterclaim for 
the contract price should be dismissed. 


Complainant has submitted a claim for fees and expenses in connec- 
tion with the hearing in the amount of $2,097.00. We find this claim to 
be excessive. Complainant’s counsel charged $1,223.00 in connection 
with the review of the transcript and drafting of the brief. This amount 
is not allowable since it is not considered to be in connection with the 
oral hearing. We therefore will allow a total of $652.00 for legal fees. 
We also will allow $222.00 in airline expenses for two of complainant’s 
witnesses. We therefore allow a total of $874.00 as fees and expenses in- 
curred in connection with the oral hearing. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, $3,860.43, with interest thereon at the rate of 8% per an- 
num from March 1, 1976 until paid. 


Within 30 days from the date of this order responent shall pay to com- 


plainant as additional reparation for fees and expenses, $874.00, with 
interest thereon at the rate of 8% per annum from the date of this order 
until paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,569) 


THE ZIEGLER CORPORATION v. JACK M. BERRY Co., INC. PACA Docket 
No. 2-4492. Decided May 25, 1978. 


F. o. b. transaction — suitable shipping warranty applicable — Suitable 
shipping condition — breach of warranty of — Resale — prompt and prop- 
er — Damages — measure of — Reparation awarded 


Where respondent breached the warranty of suitable shipping condition with respect to the 
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grapefruit in issue, respondent is liable to complainant for damages as found herein 
in the amount of $1,203.51, plus reasonable incidental damages of $2,701.18, for 
total damages of $3,904.69 for which reparation is awarded complainant with inter- 
est. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act of 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $7,502.24 in connection with a 
shipment of grapefruit in foreign commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 


An oral hearing was held in Vero Beach, Florida on December 13, 
1977. At the hearing, neither party was represented by counsel, and one 
witness testified on behalf of each. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Ziegler Corporation, is a corporation whose ad- 
dress is 850 Battery Street, San Francisco, California. 


2. Respondent, Jack M. Berry Co., Inc., is a corporation whose ad- 
dress is P. O. Box 2350, Very Beach, Florida. At the time of the transac- 
tion involved herein, respondent was licensed under the Act. 


3. On or about January 26, 1976, complainant, by written contract, 
purchased from respondent 7,000 cartons of grapefruit of the “Golden 
One” brand for shipment by boat to France, at a price of $3,00 per carton 
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for 36’s and 40’s, comprising approximately 80 percent of the load, and 
$2.75 per carton for 48’s, comprising approximately 20 percent of the 
load, plus 45 cents per carton reflecting various trucking expenses, 
F.O.B. 


4. On approximately February 13, 1976, the grapefruit was shipped 
to La Havre, France, via the “Wild Fulmer”, arriving on March 1, 1976. 
Although the shipment contained only 6,000 cartons of the “Golden 
One” brand, the remaining 1,000 cartons being composed of the “Na- 
tional One” brand, complainant did not object to the substitution. Tem- 
perature of the load during transit averaged approximately 50°F. 


5. On March 2 and 3, 1976, the grapefruit underwent a French inspec- 
tion, the English translation of which reads as follows, in pertinent part: 


Variety: MARSH RUBY Refrigeration temperature not precised. Wrapping 
in the usual way, perforated and telescopique. 


Analysis of the Fruits: 
Marks Number Average Spot Depreciation per Spot 


Golden One 7.000 : 2% after selection 


Selection charges: 2F50 per carton 


Description of the fruits: 


Golden One: Color fairly good to very good. Few green reflects or light pink- 
ish reflects. Smooth skin or thick with large pores, very shiny. Zero to 80% of 
the surface with damage. Fruits fairly firm to firm, looking good to very good. 


Estimated loss: 
(1) Loss per spot: 


Average spot: sour, green, powdery green 4.57% 
Depreciation per spot: 2.35% 
Selection and reconditioning on 7,000 cartons, 

Golden One. 2F50 per carton 17.500 Frs. 


Loss per scratching and deformation of the boxes and fruit: 


Scratching 15% Loss 10% 1.50% 
Deformation 5% Loss 10% 0.50% 


Total loss... 2% 
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Damage per spot: caused to the nature and quality of the fruit. Very ripe, 
Golden Once [sic]. 


Weight showed the following results: 18 cartons smashed and its con- 
tents not good for consumption. 


6. The entire invoice price for the grapefruit was paid by complainant 
to respondent. 


7. Complainant received a letter from its buyer, dated April 16, 1976, 
which detailed its losses on the shipment at issue. The letter reads as fol- 
lows, in relevant part: 


DETAIL OF THE LOSS 
Boxes sold without any sorting (current price 33,00 F) 


850 boxes at 28,00 850 x 5,00 4.250,00 F 
to" ° 2G 735 x 6,00 4.410,00 F 


charges for sorting 
5035 boxes at 2,50 F 12.587,50 F 


Loss during sorting 
416 boxes at 33,00 F 13.728,00 F 


total 34.975,50 F 


8. Complainant sent a letter to respondent, dated May 5, 1976, in 
which it demanded 34,975.50 francs at an exchange rate of $.2145 
francs per dollar, or $7,502.24, for the loss it allegedly incurred on the 
grapefruit. This amount has never been paid by respondent. 


9. An informal complainant was filed on September 14, 1976, which 
was within 9 months from the time the cause of action herein accrued. 


CONCLUSIONS 


Complainant does not deny that the grapefruit was accepted. Com- 
plainant asserts, however, that respondent is liable for the excessive de- 
cay allegedly exhibited by the fruit upon its arrival in France, which 
caused the fruit to be sold at less than the current market price for fruit 
not exhibiting such defects. Respondent questions the findings of the 
French inspection, asserts that transportation conditions were abnorm- 
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al, and implies that complainant’s inspection of the fruit in Florida, 
prior to its loading on ship, precluded complainant from disputing the 
quality of the produce upon its arrival in France. Respondent also con- 
tests complainant’s computation of damages. 


Respondent appears to contend that the contract herein was a “pur- 
chase after inspection”, defined in 7 CFR 46.43(ff) as “a purchase of 
produce after inspection or opportunity for inspection by the buyer or 
his agent. Under this term the buyer has no right of rejection and waives 
all warranties as to quality or condition, except warranties expressly 
made by the seller.” However, there is no evidence that the parties used 
the term “purchase after inspection” in the contract negotiations, or 
made the conditions expressed in the definition of such term an integral 
part of the contract. To the contrary, Mr. Gallo, respondent’s representa- 
tive, testified at the hearing that complainant’s approval after inspec- 
tion of the fruit in the field would not terminate complainant’s right of 
rejection later on. (Tr. 29, 34) Thus, the contract was not a purchase 
after inspection. See Ritepack Produce Company, Inc. v. Green Grove 
Markets, Inc., 29 A.D. 165 (1970). 


As this was an F.O.B. sale, it is implied that respondent, the seller, 
warranted that, at the time of billing (when the goods were at shipping 
point), the commodity would be in a condition which, if the shipment 
were handled under normal transportation serice and conditions, would 
assure delivery without abnormal deterioration at the contract destina- 
tion. 7 CFR 46.43(j). Since complainant, the buyer, received and ac- 
cepted the grapefruit, it became liable to respondent for the agreed pur- 
chase price less damages resulting from any breach of warranty by re- 
spondent. The burden of proving both breach and damages is on com- 
plainant. G & S Produce Co., Inc. v. Schnuck Distributing Co., Inc., 34 
A.D. 1604 (1975). 


In its answer, respondent disputes the normalcy of the transportation 
conditions, questioning the temperature during transit and the way the 
fruit was handled on board ship. However, the evidence clearly shows 
that the temperature averaged approximately 50°F for the entire trip. 
See Finding No. 5. This is considered to be the desirable in transit temp- 
erature for Florida grapefruit (U.S. Department of Agriculture Hand- 
book, No. 66). With respect to the handling of the grapefruit, the fact 
that 18 cartons were destroyed (which complainant acknowledges and 
has not included in its claim), and 15% of the cartons bore scratch marks 
does not indicate that handling conditions were less than adequate. 
Therefore, the suitable shipping condition warranty was in effect in this 
transaction. 


Although the French inspection is sometimes difficult to understand, 
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apparently due to problems in translation, we accept its finding of 9.7% 
decay as indicative of the condition of the grapefruit upon arrival at La 
Havre, France on March 1 and 2, 1976. Based on this inspection, we con- 
clude that complainant has met its burden of proving that respondent 
breached the suitable shipping condition warranty. 


The measure of damages for breach of warranty relative to accepted 
goods is the difference at the time and place of acceptance between the 
actual value of the goods accepted, and their value had they been as war- 
rnated. Freshpict Foods, Inc. v. Charles P. Sweeny Co., 30 A.D. 403 
(1971). Incidental damages, if proved, may also be recovered. U.C.C. 
§ 2-714. 


The value of the goods accepted may be measured by the gross proc- 
eeds of a prompt and proper resale. According to complainant, a resale 
apparently was made of 6620 cartons, of which 735 were sold at 27 
francs per carton, or 19,845 francs, and 850 at 28 francs per carton, or 
23,800 francs, for a total of 43,645 francs ($9,365.88). We hold the re- 
sale of these 1,585 cartons to have been prompt and proper. The price at 
which the remaining 5,035 cartons were sold is not indicated and, there- 
fore, the 5,035 cartons may not be considered in the determination of 
complainant’s damages. Complainant asserts that 416 cartons were 
found to be lost after the load had been sorted. Although no dump certi- 
ficate was produced, we hold that justification for the claim is present in 
the fact that the shipment experienced 9.7% decay. However, a total of 
7,036 cartons are included in the “Detail of the Loss” as compared with 
the 7,000 contracted for. In the absence of contradictory evidence, we 
will assume that complainant is liable for the reasonable market value of 
the excess 36 cartons, their value if they had been as warranted, less 
their actual value as accepted. However, as we are unable to determine 
from the record at what price these 36 cartons were sold, we will con- 
sider them as included among the 5,035 cartons excluded from the dam- 
age computations. The inspection revealed that 18 cartons had been 
smashed, and their contents destroyed. This quantity must be deducted 
from the 416 cartons allegedly lost, leaving 398 cartons which, added to 
the 1,585 cartons we have held to have been promptly and properly sold, 
amounts to 1,983 cartons to be considered in the damage computation. 
The value of the 1,983 cartons of grapefruit accepted is, thus, $9,365.88. 


The value of the shipment if it had been as warranted is determined by 
the market price for grapefruit of the type contracted for at the time and 
place of acceptance. Although complainant contends that the market 
price for such grapefruit was 33 francs per carton, it has not presented 
any evidence to substantiate its claim and that price cannot be accepted. 
We will, therefore, utilize, as representative of the market price, the con- 
tract price plus freight. Co-Operative Grower’s Association, Inc. v. W. 
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W. Shipman & Son, 34 A.D. 521 (1975). According to respondent’s in- 
voices (report of investigation Exhibit No. 3, p. 3- p. 9) and the carrier’s 
bill of lading (report of investigation Exhibit No. 1, p. 2), the average 
contract price per carton, including freight, is $5.33. The value of the 
1,947 cartons accepted had they met contract requirements is, there- 
fore, $10,569.39. 


Complainant’s damages for respondent’s breach of warranty are, 
therefore, $10,569.39 less $9,365.88, or $1,203.51. Complainant has 
also claimed incidental damages for the cost of sorting 5,035 cartons at 
2.5 francs per carton, for a total of 12,587.5 francs, or $2,701.18. Such 
expenses constitute reasonable incidental damages and may be re- 
covered. Complainant’s damages therefore total $3,904.69, and respond- 
ent’s failure to pay such sum is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 


Since complainant has not submitted a claim for fees and expenses, 
none will be awarded. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $5,904.69, with interest thereon at the rate 
of 8 percent per annum from April 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,570) 


EDWARD LIMPERIS, Assignee of GRIDLEY, MAXON & Co. v. VENTURA 
VALLEY PACKING Co., INC. PACA Docket No. 2-4507. Decided May 
26, 1978. 


Negligence — failure to prove — Abandonment to carrier — time of — Con- 


signment sale — deficit from for account of consignor — Reparation 
awarded 


In the absence of negligence by the consignee with respect to the produce in issue, the 
deficit is for account of the consignor. The net deficit is found to be $4,599.76. This 
amount less commission of $149.22 which was waived by complainant, leaves a to- 
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tal due and owing complainant of $4,450.54 for which reparation is awarded with 
interest. 


George L. Aubrey, Presiding Officer. 
LeRoy W. Gudgeon, Chicago, IL, for complainant. 
William T. Tarp, Newport Beach, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which the original complainant, Gridley, Maxon 
& Co. sought an award of $4,715.82 against respondent in connection 
with a transaction involving the purchase of a car lot of carrots originat- 
ing in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon Gridley, Maxon & Co., (hereinafter G M) and respondent. A 
copy of the formal complaint was served upon respondent. Respondent 
filed an answer denying liability. 


The amount from the formal complaint is more than $3,000.00. How- 
ever, the respondent did not request an oral hearing. Therefore, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case, as is the De- 
partment’s report of investigation. The parties were given opportunity 
to submit further evidence in the form of sworn statements. Complain- 
ant filed an opening statement and respondent filed an answering state- 
ment. Complainant then filed a statement in reply. Both parties filed 
briefs. 


FINDINGS OF FACT 


1. Complainant, Edward Limperis, is trustee and assignee for the 
benefit of creditors of the original complainant herein, Gridley, Maxon 
& Co. He was substituted for that firm as complainant herein upon its 
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motion on May 5, 1977. His address is 6949 West North Avenue, Oak 
Park, Illinois. 


2. The original complainant, Gridley, Maxon & Co. is a corporation 
whose address is, or was 27-29 South Water Market, Chicago, Illinois. 


3. Respondent, Ventura Valley Packing Co., Inc., is a corporation 
whose address is 515 East Fifth Street, Oxnard, California. At the time 
of the transaction involved herein respondent was licensed under the 
Act. 


4. On Saturday, August 7, 1976, by oral contract G M agreed to han- 
dle R.R. car SPFE 456627 for respondent on consignment, said car con- 
taining 2,000 master sacks of 48/1 pounds cello carrots, and being then 
present in the Chicago Produce Terminal yards. This contract was con- 
cluded between the parties after G M had obtained private inspection of 
the car at 7:00 A.M. on that date with the following results: 


COMMODITY TEMPERATURE: Top38 Bottom 39 
LOAD: On bottoms, lengthwise and crosswise. Load in general good order. 
Inspection restricted to doorway area only. 


COMMODITY: Dandy Boy Brand: 48-1-lb. cello Carrots packed in mesh bags. 
Good packs. Medium and large size roots, ranging from 5 to 9, mostly 6 to 8 
roots per bag. Roots are good length. Stock is slightly rough and ridged. Good 
color, clean and crisp. No decay noted. Fairly good quality. 


5. On Monday, August 9, 1976, G M began to unload the car and to 
sell its contents to various customers. Later on that day G M’s employees 
began to receive complaints about the condition of the carrots. Upon the 
return of some of the carrots from its customers G M’s secretary-treas- 
urer contacted respondent’s president by telephone to advise of a condi- 
tion problem. 


6. USDA inspection, requested by respondent’s president, on the re- 
mainder of this car at 8:30 A.M. August 10, 1976 showed the following: 


Condition of Equipment: Temperature controls in operation. 


Products Inspected: Topped CARROTS in film bags printed “Dandy Boy, net 
wt. 16 oz. (1 Ib.)” and placed in master sacks printed “40-1 lb. pkgs.” Each also 
printed “California Carrots, Lamont Packing Co. Inc., Lamont Calif., Produce 
of U.S.A.” Applicant states 1700 master sacks remaining in car at time of in- 
spection. 


Condition of Load: Partly unloaded, loaded to doorway each end of car and 6 
partial stacks between doors left side of car 1 to 12 layers, 1 to 6 rows length- 
wise and crosswise. 





LIMPERIS v. VENTURA VALLEY PACKING CO. 
Cite as 37 A.D. 944 


Temperature of Product: Doorway: Top 42°F. Bottom 45°F. 


Condition: Mostly firm. Damage by fresh air cracks, in most sample ranges 2 
to 8%, in many none, average 2%. Decay, in most samples ranges 6 to 38%, in 
many none, average 14%. Bacterial Soft Rot mostly in advance, some in early 
stages. 


Remarks: Inspection and certificate restricted to product and lading in all lay- 
ers of all partial stacks, all layers of 1 stack nearest doorway each end of car 
and upper 3 layers of remainder of car. 


7. G Mcontinued to sell the carrots, but was not completely success- 
ful, and finally abandoned 590 master containers to the carrier and 
dumped other portions of the shipment. 


8. At an unknown date G M invoiced respondent for a deficit of 
$4,715.82 resulting from expenses of $5,445.32 less gross proceeds of 
$729.50. 


9. USDA investigation of G M’s books and records on or about Novem- 
ber 9, 1976 showed account sales for this consignment lot as follows: 


INVESTIGATOR’S ACCOUNT SALES 

(a) $6.50 $6.50 

(a) 6.00 30.00 

(a) 5.50 38.50 

60 (a) 5.00 300.00 

15 (a) 4.50 67.50 

9 (a) 4.00 36.00 

37 (a) 3.00 111.00 

300 (a) 2.00 600.00 

60 (a) 1.50 90.00 

96 AVSP (a) 2.7633 265.28 
590 Refused to R.R. 

1050 Dumped 


Credits & Returns 


30 (a) (150.00) 
200 (a) (400.00) 


Gross Proceeds $ 994.78 


Freight $3794.81 
Unloading 354.26 
Cartage from CPT 

1410 (a) .25 352.50 
Delivery 85.75 
Inspections 56.50 
Icing 262.50 
Demurrage 120.00 
Disposal Service 419.00 
Commission 15% 149.22 
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Total Expenses 5594.54 
Deficit 4599.76 


10. GM filed a timely complaint in this proceeding on November 29, 
1976, within nine months after its alleged cause of action accrued. 


CONCLUSIONS 


There is a dispute in the record about a telephone conversation be- 
tween the respondent’s president and G M’s secretary-treasurer on 
August 10, 1976; i.e. after the serious condition problems were known 
from the USDA inspection. G M’s secretary-treasurer said that he was 
told by respondent’s president “to continue to sell the carrots as best as 
he could,” and that “the carrots at the end of the car would be in better 
shape.” Respondent’s president maintains that during this conversation 
he told G M “that if they were not able to sell the car with no red ink, to 
immediately abandon the car to the railroad.” Also G M’s secretary- 
treasurer maintains that he, in fact, called respondent again on August 
11, 1976 to suggest that the remainder of the car be abandoned, but that 
respondent’s president refused. 


There is another dispute in the record about the representations made 
to G M at the time of the inception of the consignment agreement on 
August 7, 1976. G M maintains that the car was represented as a fresh 
arrival, when in fact it had been in Chicago since August 2. It had 
originally been consigned to New York, then diverted to Chicago for in- 
spection by another receiver who had declined to interest himself in it. 
Respondent’s president denies any such false representation. We cannot 
see that a resolution of this dispute has any relevance as to whether com- 
plainant should prevail. 


Also disputed is a question of whether an abandonment to the carrier 
on August 10th would have substantially minimized damages. The rec- 
ord contains an affidavit by railroad employee to the effect that because 
of complexities in the railroad tariff an abandonment on August 10 
would have saved no line haul or refrigeration charges or detention be- 
fore that date. However this evidence is of dubious value since it is based 
on a tariff which was not proved by credible evidence to be currently in 
force. 


Assuming without deciding that some savings could have been ef- 
fected by an earlier abandonment of the car, we can find nothing in the 
record to place a duty on the consignee to do this. The contract of con- 
signment was concluded on Saturday, August 7, 1976. Respondent al- 
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leges that its president told G M to sell at no loss or abandon on August 
10. But there is no allegation that G M gave any assurance that this 
could be accomplished either in the August 10 conversation or at the 
time the agreement was entered into on August 7. The question of 
whether a loss would be incurred would be a matter within the judgment 
of the consignee at the time. We conclude that respondent’s president’s 
words, if spoken as he contends, were not a command to abandon but 
were merely an exhortation. G M, on the spot, was entitled to use its best 
judgement. 


In the absence of special circumstances, and in the absence of any neg- 
ligence or lack of due care on the part of the consignee, any deficit from 
a consignment sale is for the account of the consignor. California Fruit 
Producing Co. v. J. Lerner & Son, 19 A.D. 1216 (1960); Broekhuizen 
Produce v. Hayashida Farms, 28 A.D. 1076 (1969). 


We do not find any such special circumstances here. A requirement 
that the commission merchant either turn a profit on the transaction or 
abandon to the car.ier was not, in our view, a term of the consignment 
agreement. Naturally, all shippers hope to avoid losses, but this is not al- 
ways possible. When the respondent agreed to place this aging car on 
consignment, it must have been aware of and accepted all the hazards 
which such an arrangement entails. 


Respondent complains of slow sales by G M, unnecessary dumping, 
etc. With hindsight it may be possible to criticize G M's handling of this 
lot. However nothing in the record demonstrates that G M’s handling 
was so far inept as to amount to negligence or want of ordinary care. The 
USDA investigation report accounts satisfactorily for the dumping of 
the produce and other dispositions. Respondent has not shown any error 
in the investigation report or introduced other evidence which would 
cause us to look beyond the accounting set out herein. 


The USDA accounting shows a net deficit of $4,599.76. However this 
includes a commission of $149.22 which it appears from the record that 
complainant intended to waive. Complainant is therefore entitled to a 
reparation award of $4,450.54 plus interest from the date of G M’s ac- 
counting to respondent. Complainant offered 1.5 evidence of that date, 
and therefore we will allow interest from the first day of the month fol- 
lowing the filing of the informal complaint. 


Within thirty days from the date of this order, respondent shall pay to 
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the complainant as reparation $4,450.54 with interest thereon at the 
rate of 8 per cent per annum from November 1, 1976 until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,571) 


WEISS BROKERAGE COMPANY v. GLOBAL TRADING, INCORPORATED. 
PACA Docket No. 2-4647. Decided May 26, 1978. 


Broker — duties of — failure to perform — Contract — absence of — Dis- 
missal 


Where complainant failed to negotiate a valid contract for the strawberries in issue it 
thereby failed to perform its duties as a broker in violation of the Act. The com- 
plaint is therefore dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $1,350.00 for brokerage fees al- 
legedly due in connection with shipments of strawberries in interstate 
and foreign commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 
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Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given the opportunity to submit further evidence and briefs, but did not 
do so. 


FINDINGS OF FACT 


1. Complainant, Weiss Brokerage Company, is a corporation whose 
address is 500 North Michigan Avenue, Chicago, Illinois. 


2. Respondent, Global Trading, Incorporated, is a corporation whose 
address is P.O. Box 6645, Greenville, South Carolina. At the time of the 
transactions involved herein, respondent was licensed under the Act. 


3. On December 29, 1976, a telephone conversation took place be- 
tween respondent’s representative, Mr. Arthur Price, and Mr. Maurice 
Weiss, a representative of complainant, acting as a broker in this trans- 
action. Mr. Price informed Mr. Weiss that respondent could obtain 
strawberries from Mexico for complainant’s buyer, Fruitcrest Corpora- 
tion (hereinafter Fruitcrest), but only in such quantities and grades as 
were available at the Mexican-American border at the time Fruitcrest 
wanted the strawberries shipped. 


4. Sometime between December 29, 1976, and January 11, 1977, a 
sales confirmation was issued by complainant and sent to respondent. 
The confirmation reads as follows, in pertinent part: 


BUYER FRUITCREST CORPORATION 
250 FULTON AVENUE 
NEW HYDE PARK, N.Y. 11040 


F.0.B. 

TERMS NET UPON RECEIPT OF INVOICE 

SHIPMENT APPROXIMATELY WEEK OF JANUARY 17, 1977 
ROUTING TO BUYER’S ADDRESS—L.I.R.R. DELIVERY 


WHOLE MEXICAN STRAWBERRIES 


U.S.D.A. GRADE “C” CERTIFICATE (ACCOUNT COLOR) TO BE 
ATTACHED TO INVOICE. SHOULD MERCHANDISE PROVE TO BE 
GRADE “B” UPON INSPECTION, NO PREMIUM WILL BE CHARGED TO 
BUYER. SHOULD MERCHANDISE FAIL TO BE GRADE “C” OR BETTER, 
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SELLER WILL BE RELEASED FROM RESPONSIBILITY TO DELIVER RE- 
PLACEMENT. 


The confirmation did not indicate that the sale of the strawberries was 
subject to their availability at the time of shipment. 


5. On January 11, 1977, respondent sent Fruitcrest its own confirma- 
tion of sale (respondent’s Exhibit No. 1), sending a copy thereof to com- 
plainant. This confirmation did not contain any significant differences 
from complainant’s except that on side 2 of respondent’s confirmation 
was printed “(4) All goods herein shall be sold subject to availability of 
product at time of shipment.” 


6. After communication between respondent and complainant con- 
cerning respondent’s difficulty in supplying the quantity of strawberries 
desired by Fruitcrest, complainant informed respondent on Febrvary 7, 
1977, that Fruitcrest had decided to cancel the order. Complainant 
stated that it still expected to be paid a commission. 


7. On May 3, 1977, within nine months after the cause of action here- 
in accrued, respondent filed a formal complaint for brokerage fees of 
$1,350.00 alleged to be due and owing. 


CONCLUSIONS 


Complainant claims that it is owed $1,350.00 in commissions from re- 
spondent, since respondent’s failure to effect delivery of strawberries re- 
sulted in cancellation of the contract complainant had arranged with 
Fruitcrest. Respondent first denies that the transaction involved inter- 
state commerce. Respondent then asserts that complainant is not en- 
titled to a commission, as it failed to properly carry out the duties of a 
broker. 


It can hardly be denied that this transaction contemplated the inter- 
state and foreign movement of strawberries, as both respondent’s and 
complainant’s confirmations of sale indicate that the strawberries, orig- 
inally from Mexico, were to be shipped to a buyer located in New York. 
The Department’s jurisdiction cannot, therefore, be successfully chal- 
lenged on this basis. 


With respect to complainant’s right to a brokerage commission, the 
right of a broker to compensation accrues once he has completed negotia- 
tions resulting in a valid contract which is binding upon the parties. 
Clement-Jones Co., Inc. v. Cherry Foods, Inc., 34 A.D. 677 (1975). 
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Although a broker’s confirmation of sale does not constitute a con- 
tract, it must be considered as evidence of the contract terms when not 
objected to. Hanover International Corporation v. Ball Brokerage Co., 
34 A.D. 655 (1975). Respondent did, however, object to complainant’s 
confirmation of sale by issuing its own confirmation on January 11, 
1977 (Finding No. 5), including therein its version of the contract terms. 
Respondent argues that complainant did not negotiate a valid contract 
between it and Fruitcrest because, in contrast to respondent’s own con- 
firmation, complainant’s confirmation of sale failed to indicate the date 
of the transaction, the F.O.B. point, and that the produce was to be sold 
on the basis of its availability at the time of shipment. 


The transaction date indicated in complainant’s confirmation, “{a]p- 
proximately the week of January 17, 1977,” is essentially the same as 
the date set forth in respondent’s confirmation, the third week in Janu- 
ary, and we believe it to be not so deficient in specificity as to render the 
contract invalid. The same is true for the absence of an F.O.B. point, as 
the term “F.O.B.”, standing alone, refers to produce that is to be placed 
free on board the agency of transportation “at shipping point.” (See 7 
CFR 46.43 (i) ). A different situation is presented, however, regarding 
the failure of complainant’s confirmation to mention that the sale was 
dependent on the strawberries’ availability at the time of shipment. 
Complainant knew from Mr. Weiss’ telephone conversation with Mr. 
Price (Finding No. 3), that this provision was an extremely material one. 
As was stated in Peters & Garabedian v. Coyner-Evans Co., Inc. and/or 
Ribes Trading Company of Miami, Inc., 28 A.D. 752 (1969), “[i]t is essen- 
tial to the formation of a contract that there be a mutual manifestation 
of assent, or a meeting of the minds as it is sometimes referred to, as to 
the material terms of the contract.” As a result of complainant’s failure 
to include such material contract provision in its confirmation of sale, 
Fruitcrest was never made aware that respondent’s ability to ship straw- 
berries depended on their availability at the time of shipment. There- 
fore, there was never a meeting of the minds between respondent and 
Fruitcrest and, thus, no valid contract. 


Complainant asserts that the reason claimed by respondent for not 
carrying out the terms of the contract, i.e., the nonavailability of straw- 
berries, is without merit since strawberries of Mexican origin were wide- 
ly available at the period of time in issue. However, the question of 
whether respondent could have met the needs of Fruitcrest is not rele- 
vant to this proceeding. Our concern here is only whether complainant 
complied with its duties as a broker, and it is clear from the foregoing 
that, since it did not negotiate a valid contract, it failed to comply with 
such duties. 
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ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 18,572) 


In re GREAT LAKES PRODUCE OF FLORIDA, INC. PACA Docket No. 
2-5049. Decided May 31, 1978. 


Consent order 


Respondent has consented to issuance of the order herein and the sanction against it for 
violations of the Act in failing to account truly and correctly and failing to pay 
promptly and in full. Respondent’s license as a registrant under the Act is revoked. 


Bonnie L. Luken, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on May 18, 1978, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. The complaint al- 
leges that during the period of September 1977, through April 1978, re- 
spondent received in interstate commerce on consignment, 18 lots of 
fruit and vegetables from six shippers, but failed to account truly and 
correctly and to make full payment promptly to the shippers involved 
the net proceeds realized from the sale of these commodities, in the total 
amount of $33,174.28. The complaint also alleges that during the period 
July 1977, through January 1978, respondent purchased in interstate 
commerce 17 lots of perishable agricultural commodities from 10 sellers, 
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accepted such commodities but failed to make full payment to the sellers 
the agreed purchase prices totaling $74,384.17. 


A copy of the complaint was served upon respondent. Respondent ad- 
mitted the violations alleged in the complaint and has consented to the 
issuance of a Decision and Order in this case. The following Decision and 
Order is issued without further procedure or hearing, pursuant to Sec- 
tion 1.138 of the Rules of Practice (7 C.F.R. 1.138). 


FINDINGS OF FACT 


1. Respondent, Great Lakes Produce of Florida, Inc., is a corporation, 
whose mail address is P. O. Box 11931, Tampa, Florida 33680. 


2. Pursuant to the licensing provisions of the Act, license number 
762283 was issued to respondent on September 27, 1975. This license 
has been renewed annually, presently is in effect, and next is subject to 
renewal on or before September 27, 1978. 


3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 


4. Asset forth in paragraph 4 of the complaint, during the period Sep- 
tember 1977, through April 1978, respondent received in interstate 
commerce, on consignment, 18 lots of fruit and vegetables, all being per- 
ishable agricultural commodities, from six shippers, accepted and sold 
these commodities, but failed to account truly and correctly and to make 
full payment promptly to the shippers, the net proceeds realized there- 
from in the amount of $33,174.28. 


5. During the period July 1977, through January 1978, respondent 
purchased in interstate commerce 17 lots of perishable agricultural com- 
modities but failed to make full payment to the sellers the agreed pur- 
chase prices totaling $74,384.17, after accepting said commodities. 


6. Respondent waives oral hearing, waives right of appeal, waives the 
provisions of Section 10 of the Act as they pertain to 10 days’ notice be- 
fore an Order may take effect, and waives the Initial Decision by the Ad- 
ministrative Law Judge. 


CONCLUSIONS 


Respondent’s failures to account truly and correctly and to make full 
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payment promptly of the net proceeds due to shippers as set forth in the 
Finding of Fact 4, and its failures to make full payment promptly of 
agreed purchase prices as set forth in the Finding of Fact 5, above, con- 
stitute willful, flagrant and repeated violations of Section 2 of the Act (7 


U.S.C. 499b). 


Respondent’s license is revoked. 
This order shall become effective June 12, 1978. 


Copies hereof shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 18,573) 
COUTURE FARMS v. TIMELY DISTRIBUTING. PACA Docket No. 2-4995. In 


order issued June 5, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,574) 


UNION PRODUCE Co., INC. v. TOLEDO DISTRIBUTING Co. PACA Docket 
No. 2-4922. In order issued June 5, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,575) 


PROCESS SUPPLY Co., INC. v. A. C. CARPENTER, INC. PACA Docket No. 
2-4860. In order issued June 14, 1978, by Donald A. Campbell, Ju- 


dicial Officer. 
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(No. 18,576) 

B. V. INTERNATIONAL FRUIT COMPANY v. SEALD-SWEET GROWERS, INC. 
and/or SEALD-SWEET INTERNATIONAL, INC. PACA Docket No. 
2-4191. In order issued May 24, 1978, by Donald A. Campbell, 
Judicial Officer. 

(No. 18,577) 
OVERNITE PICKLE, INC. v. VALLEY TROPICAL, INC. PACA Docket No. 


2-4491. In order issued May 24, 1978, by Donald A. Campbell, 
Judicial Officer. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 18,578) 


SUN QUEEN GROWERS, INC. v. MENDELSON-ZELLER Co., INC. PACA 
Docket No. 2-4210. Issued June 20, 1978, by Donald A. Campbell, 
Judicial Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 18,579) 


BENNY MANDELL PRODUCE, INC. v. SANFILLIPO BROTHERS, INC. PACA 
Docket No. 2-5035. Reparation of $13,534.50 with 8 percent inter- 
est from February 1, 1978, awarded complainant against respond- 
ent in order issued June 6, 1978, by Donald A. Campbell, Judicial 
Officer. 
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(No. 18,580) 


BUSHMAN’S INC. v. SANFILLIPO BROTHERS, INC. PACA Docket No. 
2-5036. Reparation of $10,440.25 with 8 percent interest from 
October 1, 1977, awarded complainant against respondent in order 
issued June 6, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,581) 


ACE TOMATO Co., INC. v. DONNA D’ANGELO, d/b/a TRI-STATE PACKING 
Co. PACA Docket No. 2-5032. Reparation of $10,519.00 with 8 
percent interest from November 1, 1977, awarded complainant 
against respondent in order issued June 7, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,582) 
LYNN JOSEPHSON PRODUCE, INC. v. SELVIDGE & GONZALEZ PRODUCE Co. 


PACA Docket No. 2-5033. Reparation of $1,039.00 with 8 percent 
interest from December 1, 1977, awarded complainant against re- 


spondent in order issued June 7, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,583) 


STIRLING-UNDERWOOD, INC. v. M AND M WHOLESALE PRODUCE. PACA 
Docket No. 2-5030. Reparation of $920.00 with 8 percent interest 
from August 1, 1977, awarded complainant against respondent in 
order issued June 7, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,584) 


WAVERLY GROWERS COOPERATIVE v. FLORIDA CITRUS SALES, INC. PACA 
Docket No. 2-5031. Reparation of $1,737.50 with 8 percent inter- 
est from January 1, 1978, awarded complainant against respondent 
in order issued June 7, 1978, by Donald A. Campbell, Judicial 
Officer. 
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(No. 18,585) 


D-KAL DISTRIBUTING Co., INC. v. MERCURIO BROS., INC. PACA Docket 
No. 2-5037. Reparation of $6,036.00 with 8 percent interest from 
September 1, 1977, awarded complainant against respondent in or- 
der issued June 8, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,586) 


J. C. McCLURE, d/b/a Cy-LOU FARMS PRODUCE DIVISION v. NATALIE A. 
PACILEO PICARDO, d/b/a ERIE COUNTY FARMS OUTDOOR MARKET. 
PACA Docket No. 2-5034. Reparation of $8,248.30 with 8 percent 
interest from August 1, 1977, awarded complainant against re- 
spondent in order issued June 8, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,587) 


HOVERSEN & SONS v. GLOBUS FooD Propbucts, INC. PACA Docket No. 
2-5045. Reparation of $1,519.30 with 8 percent interest from Octo- 
ber 1, 1977, awarded complainant against respondent in order is- 


sued June 15, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,588) 


GLENN V. RISDON, d/b/a ANTIGO POTATO BROKERAGE EXCHANGE uv. 
DENNIS R. DENMARK, d/b/a PASCAGOULA PRODUCE & COFFEE CO. 
PACA Docket No. 2-5044. Reparation of $5,091.00 with 8 percent 
interest from January 1, 1978, awarded complainant against re- 
spondent in order issued June 15, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,589) 


SANTO TOMAS PRODUCE ASSOCIATION v. DENNIS R. DENMARK, d/b/a 
PASCAGOULA PRODUCE & COFFEE Co. PACA Docket No. 2-5043. 
Reparation of $885.00 with 8 percent interest from September 1, 
1977, awarded complainant against respondent in order issued 
June 15, 1978, by Donald A. Campbell, Judicial Officer. 
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(No. 18,590) 


CULIACAN PRODUCE Co., INC. v. MONROE TOMATO RE-PACKERS, INC. 
PACA Docket No. 2-5048. Reparation of $11,588.00 with 8 percent 
interest from June 1, 1977, awarded complainant against respond- 
ent in order issued June 16, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,591) 


ROCKY PRODUCE, INC. v. EDWARD J. WALRAVEN, d/b/a WALRAVEN 
PRODUCE. PACA Docket No. 2-5046. Reparation of $4,641.00 with 
8 percent interest from August 1, 1977, awarded complainant 
against respondent in order issued June 16, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,592) 


TONY-LIN PRODUCE, INC. v. MICHAEL M. FRONTERA, d/b/a MICHAEL M. 
FRONTERA WHOLESALE FRUITS & VEG. PACA Docket No. 2-5047. 


Reparation of $2,229.25 with 8 percent interest from October 1, 
1977, awarded complainant against respondent in order issued 
June 16, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,593) 


EVERETT R. BYRNES, d/b/a BYRNES FARMS v. FRANCHER FRUIT CO., INC., 
now t/a FRANCHER POTATO Co., INC. PACA Docket No. 2-5056. 
Reparation of $12,357.30 with 8 percent interest from July 1, 
1977, awarded complainant against respondent in order issued 
June 21, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,594) 


REUBEN G. BENZ COMPANY v. HOUSTON PRODUCE DISTRIBUTING CO., 
Inc. PACA Docket No. 2-5066. Reparation of $8,429.75 with 8 per- 
cent interest from March 1, 1978, awarded complainant against re- 
spondent in order issued June 22, 1978, by Donald A. Campbell, 
Judicial Officer. 
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(No. 18,595) 


BYRD PRODUCE COMPANY v. M & M WHOLESALE PRODUCE. PACA 
Docket No. 2-5058. Reparation of $1,866.50 with 8 percent inter- 
est from July 1, 1978, awarded complainant against respondent in 
order issued June 22, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,596) 


JEROME D. LANGDON & SUE J. LANGDON, d/b/a JEROME LANGDON 
PRODUCE v. WILLIAM G. VICARI, d/b/a PLEASANT PLAINS PRODUCE. 
PACA Docket No. 2-5-54. Reparation of $1,625.00 with 8 percent 
interest from December 1, 1977, awarded complainant against re- 
spondent in order issued June 22, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,597) 


OMATA TRADING COMPANY v. HOUSTON PRODUCE DISTRIBUTING CO., 


Inc. PACA Docket No. 2-5057. Reparation of $10,891.80 with 8 
percent interest from August 1, 1977, awarded complainant against 
respondent in order issued June 22, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,598) 


H. M. SHIELD, INC. & VAN BUREN COUNTY FRUIT EXCHANGE OF 
FLORIDA, INC., d/b/a VJB PACKING v. WILLIAM G. VICARI, d/b/a 
PLEASANT PLAINS PRODUCE. PACA Docket No. 2-5055. Reparation 
of $4,075.00 with 8 percent interest from December 1, 1977, 
awarded complainant against respondent in order issued June 22, 
1978, by Donald A. Campbell, Judicial Officer. 
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NET DEFICIT 


PMCHIOCH RG GEORG IROCCCOS: 5 «55 55 5 Sa iw Sas Sees weenie ee ae 944 


PREVAILING PARTY 


PAGEL GE TOOK REED CRTIOMBOMNG 5. 5.5: 5 50's cos Sam ncardin's 4 ep eele wa nceaeen 918, 932 


PROPOSAL 


Additional contract term 


Liability to seller not altered by 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


REASONABLE MARKET VALUE 


Determination of 


REJECTION 


Failure of broker to notify principal Of: «...66.4 oosse kc cs Saas eees 928 


RESALE 
PETS GRIGIO 5 5505005 WS are ok Sead UO ened ee ape rate oh acerca eas 938 


SANCTION 


Revocation of license — Consent 


SUITABLE SHIPPING CONDITION 
PORCH OF WAPTANtYIOL 5:6. 55.s 0.6 eisvei serene ele arn A oteus cetera 938 


TRANSPORTATION SERVICE AND CONDITIONS 


Normal 


Warranty in effect 
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